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The purpose of this Association shall be to bring into close contact by association and com- 
munication lawyers, barristers and solicitors who are residents of the United States of America or 
of any of its possessions or of any country in the Western Hemisphere, who are actively engaged 
wholly or ge | in the practice of that branch of the law pertaining to the business of insurance 

a 


in any of its p 


of the legal profession, and to better protect and 
authorized to do business in the United States o 


ses or to Insurance Companies; to promote efficiency in that particular branch 


romote the interests of Insurance Companies 
America or in any country in the Western 


Hemisphere; and to encourage cordial intercourse among such lawyers, barristers and solicitors, 
and between them and Insurance Companies generally. 
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AS this is written, the great metropolli- 
tan area in which I live has been 
without newspapers for more than three 
weeks because of a strike of stereotypers. 
For more than three weeks three million 
people have been forced to exist without 
comic strips, gossip columns, divorce sta- 
tistics and the daily schedules of television 
programs. 
A few out-of-town newspapers trickle 
in and the high lights of national and 
world news are heard on radio broadcasts. We feel, however, a 
sense of isolation that would be most unpleasant were it not for 
some compensating factors. ‘To me, one of the greatest of these is 
that it has been more than three weeks since I have been forced to 
read a headline informing the world that a jury in a local court 
has awarded $60,000 to Joe Dokes for the loss of a little finger. 
Perhaps it is wholly imaginary, but it seems to me that the faces 
of defense lawyers in our community bear more serene expressions 
and the brows of claim men are less corrugated. 

Of course, we all know that the millennium has not really 
arrived and that rude awakenings are ahead, but it is pleasant, 
at least for a time, to enjoy the soothing effect of respite from the 
daily administration of salt to our multiple wounds. In fact, it 
is so soothing that it causes me to wonder again if we as individual 
lawyers and through our local bar associations cannot do much 
more than we are doing to bring about better relations with the 
press and the public in this important field. 

I am not prepared to advocate the permanent abolition of 
newspapers as being the remedy. But I do suggest that all of us 
might, with profit to our professions, to the public and to the 
great industry which we serve, do more on a local level to assist 
in bringing about fairer news coverage in the field of personal 
injury litigation. 

LeEsTER P. Dopp, 
President 
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DECISIONS 


_, In each issue of the Journal there will be published two or three pages of Current De 
cisions. These will be brief digests of recent cases of particular interest to insurance lawyers. 
All members of the Association are urged to participate in this important feature of our 


Journal. 


Reports of Current Decisions should be sent to your State Editor. Full credit will be 


given to all contributors. 


LIFE INSURANCE— 
REINSTATEMENT 

After a life insurance policy had been 
in force for one year, it lapsed for non- 
payment of premium. Approximately 
three months later, the insured filed an 
application for reinstatement of the pol- 
icy and it was reinstated. Eighteen months 
thereafter, the insured died and the com- 
pany then sought cancellation because of 
fraudulently false statements in the ap- 
plication for reinstatement. The Supreme 
Court of Ohio calls attention to the Ohio 
statute requiring the company to return 
with, and as part of any policy issued by 
it, to any person taking such policy, a full 
and complete copy of each application or 
other document held by it which is intend- 
ed in any manner to affect the force or 
validity of such policy. The court says 
that this includes an application for rein- 
statement. The failure of the company to 
furnish a copy to the insured was suffi- 
cient to justify judgment against the com- 
pany, even though it furnished such a copy 
to the insured’s widow, at her request, af- 
ter the insured’s death. Acacia Mutual 
Life Ins. Co. v. Weissman, 164 O.S. 82, 128 
N.F. 2d 34, decided July 20, 1955. 


* * * 


POLICY COVERAGE— 
OMNIBUS CLAUSE 


An endorsement to a liability policy ex- 
tending coverage to automobiles other 
than those owned by the named insured 
was intended to revoke the omnibus pro- 
visions covering the use of non-owned au- 
tomobiles in the business of the insured 
and to limit the coverage to the named 
insured or his spouse in the operation of 
non-owned automobiles for business pur- 
poses, said the United States Court of Ap- 
peals for the Tenth Circuit on June 22, 
1955. By virtue of this endorsement there 
was no liability on the insurer to pay judg- 
ments against the owner of a hired truck 
and the driver employed by him. Fidelity 


Casualty Co. of New York v. Reece, 
2d 114. 


) 
ne 

Vv 
» 

F. 


ASSURED CLEAR DISTANCE— 
BLINDING LIGHTS 

The Florida statute requires a motorist 
to operate his vehicle so that he can stop 
or control it within the range of his vi- 
sion. Applying that rule, the Fifth Circuit 
Court of Appeals says that if a motorist 
was blinded by the lights of an approach. 
ing vehicle, so that he could not see up the 
road toward a truck stopped on the pave. 
ment ahead of him, “it was his duty to 
bring his car immediately to a stop until 
the blinding glare should be removed, or 
at least to bring it under such control that 
he and those who might be beyond the 
glaring light would be protected.” Geigy 
Chemical Corporation v. Allen, 224 F. 2d 
110, decided June 28, 1955. 

* *  * 

TRIAL PRACTICE— 
MISCONDUCT OF JUDGE 

A judgment of $150,000, in a truck acc- 
dent case wherein a 20 year old girl lost 
a leg, was reversed and the case was re- 
manded for “ a new trial before another 
judge,” when the U. S. Court of Appeals 
for the First Circuit found that unfai 
conduct of the trial judge throughout the 
trial so seriously prejudiced the defendants 
in presenting their case to the jury that 
they were deprived of their right to a fair 
impartial trial. The reviewing court found 
that the trial judge injected prejudice in- 
to the case in his comments on the evi- 
dence, in his obviously hostile cross-cxami- 
nation of witnesses whose testimony was un- 
favorable to the plaintiff but not of wit- 
nesses who testified in the plaintiff's favor, 
and in various other ways. The Court of 
Appeals said that the trial judge “through- 
out the trial openly exhibited a partisan 
zeal for the plaintiff wholly out of keeping 
with his office.” Crowe v. DiManno, \st 
Cir., 225 F. 2d 652, decided September 15. 
1955. 
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ACCIDENT INSURANCE— 
TOTAL DISABILITY 


An insured of limited education was 
injured while working as an oil field roust- 
about so that he was forever disabled from 
doing heavy lifting and would always be 
restricted to sedentary work. Thereafter 
he was elected and began to serve as sheriff 
of an Oklahoma county. A group insur- 
ance provided coverage if the insured was 
“wholly disabled” and would be “perman- 
ently, continuously and wholly prevented 
thereby from engaging in any occupation 
or employment for wage or profit.” A dis- 
wict court decision holds that the activity 
of the insured as sheriff was insufficient to 
deprive him of the insurance benefits. 
There being no Oklahoma decision direct- 
ly in point, the court looked to the general 
law. Rushing v. Travelers Insurance Com- 
pany, D.C., Oklahoma, 133 F. Supp. 707, 
decided August 9, 1955. 

* * * 
APPELLATE PROCEDURE— 
DEFINITION OF FINAL DECISION 

Where judgment was entered on July 6, 
1954 and’a motion for a new trial and to 
amend the findings of the trial court was 
overruled August 24, 1954, a notice of ap- 
peal from the order of August 24, 1954 
was insufficient to give the appellate court 
jurisdiction. Likewise, the notice of ap- 
peal could not be amended after the expi- 
ration of the time limit for filing such 
notice. State Farm Mutual Automobile In- 
surance Co. v. Palmer, 9th Cir., 225 F. 2d 
876, decided March 24, 1955, rehearing de- 
nied September 23, 1955. 

* * * 
\CCIDENT INSURANCE— 
AIR TRAVEL POLICY CONSTRUED 

An air traveler purchased an airline tick- 
et for transportation from Wichita, Kansas 
to San Salvador via New Orleans and re- 
urn. Enroute, in New Orleans, he pur- 
chased an air travel accident insurance 
policy insuring him against injury result- 
ing, among other things, from being 
‘ruck by an aircraft operated on a regu- 
lar, special or chartered flight “during the 
one way or round trip stated in the sched- 
ule for which a transportation ticket has 
been issued.” In San Salvador, the traveler 
was killed when a privately owned aircraft 
in which he was a guest passenger was 
suuck at it was taking off by an aircraft 
operated by Pan American Airlines on a 
regularly scheduled flight. The U. S. 
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Court of Appeals for the Tenth Circuit 
denied liability under the policy. Ad- 
hering to the rule that all ambiguities will 
be resolved against the insurer, the court 
says that it “will not torture words to im- 
port ambiguity where ordinary meaning 
leaves no room for such.”” The court ruled 
that the policy could not reasonably be 
said “to cover a risk wholly unrelated to 
the transportation for which the ticket was 
issued, that is, an air flight from New 
Orleans to San Salvador, and from San 
Salvador to New Orleans. Thomas v. Con- 
tinental Casualty Company, 10th Cir., 225 
F. 2d 798, decided August 6, 1955. 

* * * 
TRIAL PRACTICE— 
CONTINUANCE 

The problem of the busy trial lawyer 

has been aggravated by an Illinois deci- 
sion to the effect that a continuance of an 
assigned case need not be granted merely 
because a party’s lawyer is actively en- 
gaged in other matters. The court ruled 
that, “There is no constitutional, statutory 
or other provision which gives a party the 
right to choose a particular lawyer, with- 
out regard to whether the lawyer has time 
to try the case or not.” Gray v. Gray, (Il. 
App.), 128 N.E. 2d 602. 

* * * 
APPELLATE PROCEDURE- 
MAILING NOTICE OF APPEAL 

Rule 73 (a) of the Federal Rules of Civil 

Procedure requires that notice of appeal be 
filed within 30 days of the entry of judg- 
ment. The Sixth Circuit holds that when 
such a notice is mailed to the clerk within 
the 30 day period but is not received by the 
clerk until after the expiration of that 
time, the appeal will be dismissed. Kahler- 
Ellis v. Ohio Turnpike Commission, 6th 
Cir., 225 F. 2d 922, decided September 12, 
1955. 

* * * 
OMNIBUS CLAUSE— 
SECOND PERMITTEE DRIVING 


Under Arkansas law, the insurer is not 
liable when the insured’s son, in violation 
of the insured’s instructions, permits an- 
other to drive the insured automobile on 
an errand which served no purpose, bene- 
fit or advantage of the insured or the son. 
The court calls attention to the annotation 
in 160 A.L.R. 1195 and adopts rule 2 on 
page 1206 thereof. Dodson v. Sisco, D.C. 
Ark., 134 F. Supp. 313, decided September 
30, 1955. 
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METROPOLITAN 


When: 
Where: 

New York City 
What: 


Who: 


MID-WINTER LUNCHEON 


Saturday, January 28, 1956 

Biltmore Hotel, 43rd Street and Madison Avenue, 
Cocktail Party — 12:00 noon 

Luncheon — 1:15 P. M. 


All 1.A.1.C. members, their families and guests are welcome. 


The Dodds, the Yanceys, the Pledgers and others of the 
officers and executive committee are planning to attend. 
FOR RESERVATIONS, communicate with: 
Price H. Topping, 50 Union Square, 
New York 3, N. Y. 
Milton L. Baier, 268 Main Street, 


Buffalo 5, N. Y. 


Ernest W. Fields, 90 John Street, 
New York 38, N. Y. 
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Amendments to the Federal Rules of Civil Procedure as Proposed 
By the Supreme Court Advisory Committee 


Jos H. Groce* 
San Antonio, Texas 


EARLY three years of study and con- 

sideration on the part of the Supreme 
Court’s Advisory Committee on Rules of 
Civil Procedure culminated on December 
2, 1955, with the presentation by such 
Committee of its report to the Court. The 
report itself covers seventy printed pages, 
most of which is in rather fine type. There- 
fore, it is impracticable for the Journal 
io reproduce it in its entirety. The pur- 
pose of this article is to give to the mem- 
bers of this Association, as promptly as pos- 
ible, the proposed amendments, together 
with a short statement of the purposes and 
probable effect. Although there was ap- 
parently disagreement among the commit- 
tee members as to the advisability of rec- 
ommending the adoption of many of these 
rules, only one committee member, namely 
Professor James William Moore, filed a 
dissent, and the gist of his dissent is that 
there is less to be gained by amending the 
rules than by leaving them as they are. 
There is much merit to Professor Moore’s 
position, because, on the whole, the pres- 
ent rules have worked remarkably well. 
However, if history repeats itself, the Su- 
premne Court will adopt the amendments 
as proposed by the Committee with only 
minor changes. The amendments as pro- 
posed by the Committee are shown in ital- 
ics. The material deleted is represented 
by asterisks. 


RULE 4. PROCESS 


(b) Same: Form. The summons shall 
be signed by the clerk, be under the seal 
of the court, contain the name of the court 
and the names of the parties, be directed 
to the defendant, state the name and ad- 
dress of the plaintiff's attorney, if any, 
otherwise the plaintiff's address, and the 
time within which these rules require the 
defendant to appear and defend, and shall 
notify him that in case of his failure to do 
so judgment by default will be rendered 
against him for the relief demanded in the 


*Of the firm of Eskridge, Groce & Hebdon; ar- 
lide prepared for the Practice and Procedure Com- 
mittee. 


complaint. Where under Rule 4 (e) serv- 
ice of a summons or of a notice is made 
under a State statute or state rule of court, 
the summons or notice shall conform as 
nearly as may be to the form required in 
such statute or rule and the time for the 
defendant to defend or respond shall be as 
therein provided. 


PERSONAL SERVICE. 


(4) Upon the United States, by de- 
livering * * * two copies of the sum- 
mons and * * * complaint to the United 
States attorney for the district in which 
the action is brought or to an assistant 
United States attorney or clerical em- 
ployee designated by the United States 
attorney in a writing filed with the 
clerk of the court and by either sending 
* * * two copies of the summons and 
* * * complaint by registered mail to 
the Attorney General of the United 
States at Washington, District of Co- 
lumbia, or delivering them to the At- 
torney General or to an official of the 
Department of Justice designated by the 
Attorney General in writing filed with 
the Clerk of the United States District 
Court for the District of Columbia; and 
in any action attacking the validity of 
an order of an officer or agency of the 
United States not made a party, by also 
sending a copy of the summons and of 
the complaint by registered mail to such 
officer or agency. 


(d) SuMMons: 


(e) Same: Orner Service. Whenevei 
a statute of the United States or any of 
these rules or an order of court provides 
for service of a summons, or of a notice, 
or of an order in lieu of summons upon a 
party not an inhabitant of or found with- 
in the state, service shall be made under 
the circumstances and in the manner pre- 
scribed by the statute, rule, or order. 
Whenever a statute or rule of court of the 
state in which the district court is held 
provides for notice to such a party to ap- 
pear and respond or to defend in an action 
by reason of the attachment or garnish- 
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ment of his property located within the 
state, or for service of a summons, notice, 
or order in lieu of summons upon a party 
not an inhabitant of or found within the 
state, it shall also be sufficient if service is 
made or the party is brought before the 
court under the circumstances and in the 
manner prescribed in the state statute or 
rule. 


(f) ‘TerrirorniAL Limits oF EFFECTIVE 
Service. All process other than a sub- 
poena may be served anywhere within the 
territorial limits of the state in which the 
district court is held and, when a statute 
of the United States or these rules so pro- 
vides, beyond the territorial limits of that 
state. Process other than a subpoena may 
be served upon persons who are made par- 
ties pursuant to Rule 13 (h) or Rule 14, or 
who are indispensable parties to an exist- 
ing action, or who are required to respond 
in proceedings for the enforcement of the 
court’s orders and judgments, within the 
limits thus stated and at all places without 
the state that are within 100 miles of the 
place where the action has been com- 
menced or assigned for trial. A subpoena 
may be served within the territorial limits 
provided in Rule 45. 


COMMENT 


Subdivision (b) merely provides for the 
form of doing what is permitted by Subdi- 
vision (e). 

Subdivision (d) (4) has to do only with 
the number of copies to be delivered in a 
suit against the Government and how they 
may be delivered. 

Subdivision (e) permits summons to be 
served in suits brought directly in the fed- 
eral court by garnishment, attachment and 
substituted service when the state law pro- 
vides for such procedures. 

Subdivision (f) permits service of pro- 
cess in certain instances without the state 
within 100 miles of the forum. 

The amendments to Rule 4 (e) and (f) 
seem to be the most far reaching of all of 
the amendments and can lead to great dif- 
ficulty, as pointed out by Judge Gunnar 
H. Nordbye in 18 F.R.D. 105, (Advance 
Sheets of October, 1955.) 

Title 28 U.S.C. 2072 vests in the Su- 
preme Court the power to promulgate 
rules, but Congress stated: Such rules 
shall not abridge, enlarge or modify any 
substantive right * * *”. Of course, what 
is “substantive” and what is “procedural” 
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is difficult to determine, and the Supreme 
Court of the United States itself abandon- 
ed this nomenclature as a test under Fri¢ 
v. Tompkins, 304 U.S. 64, 58 S. Ct. 817, 89 
L. Ed. 1188, in the case of Guaranty Trust 
Company v. York, 326 U.S. 99, 65 S. Ct. 
1464, 89 L. Ed. 2079. However, it is sub- 
mitted that there is serious question as to 
whether-or not the proposed amendment 
to Rule 4 invades the substantive rights 
of non-resident defendants. 


RULE 5. SERVICE AND FILING OF 
PLEADINGS AND OTHER PAPERS 


The words “affected thereby” are de- 
leted from paragraph (a). 

There are added at the end of paragraph 
(b) the words: 


“Where a suit ts against the United 
States or an officer or agency of the 
United States, service of two copies up- 
on the United States attorney for the dis- 
trict in which the action is brought o1 
his designee under Rule 4 (d) (4) con- 
stitutes service upon the attorney.” 


COMMENT 


Subdivision (a) requires service of all 
papers upon all parties to the action and 
it is clear now that a third party defend. 
ant must serve his pleadings upon the orig- 
inal plaintiff as well as upon the original 
defendant. 

Subdivision (b). The amendement con- 
forms to the change made in Rule 4 (d) 


(4). 
RULE 7. PLEADINGS ALLOWED: 
FORM OF MOTIONS 


(a) Pieapincs. There shall be a com- 
plaint and an answer; and there shall be a 
reply to a counterclaim denominated as 
such; an answer to a cross-claim, if the 
answer contains a crossclaim; a third-party 
complaint, if * * * a person who was not 
an original party is summoned under Rule 
14; and there shall be a third-party answer, 
if a third-party complaint is served. No 
other pleading shall be allowed, except 
that the court may order a reply to an an- 
swer or a third-party answer. 


COMMENT 
The amendment conforms to the change 
now proposed in Rule 14 (a) eliminating 
the necessity for leave to serve a third pat- 
ty complaint. 
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RULE 8 GENERAL RULES 
OF PLEADING 


COMMENT 


Although the Committee proposed no 
amendment to Rule 8, its report shows that 
various criticisms and suggestions for an 
amendment had been presented to the 
Committee and that it was the Committee’s 
opinion that Rule 8 “envisages the state- 
went of circumstances, occurrences and 
events in support of the claim presented”’ 
in the pleading, and therefore it was not 
necessary to amend the rule to expressly 
so State. 


RULE 14. THIRD-PARTY PRACTICE 


(a) Wen DerENDANT MAy Brinc IN 
THirp Party. * * * At any time after 
commencement of the action a defendant 
** * as a third-party plaintiff * * * may 
cause to be served a summons and com- 
plaint upon a person not a party to the 
action who is or may be liable to * * * 
uch third-party plaintiff for all or part of 
ihe plaintiff's claim against him. * * * 
The person so served, hereinafter called 
the third-party defendant, shall make his 
defenses to the third-party plaintiff's claim 
as provided in Rule 12 and his counter- 
daims against the third-party plaintiff and 
cross-claims against other third-party de- 
lendants as provided in Rule 13. The 
third-party defendant may assert against 
the plaintiff any defenses which the third- 
party plaintiff has to the plaintiff's claim. 
The third-party defendant may also assert 
any claim against the plaintiff arising out 
of the transaction or occurrence that is the 
subject matter of the plaintiff's claim 
against the third-party plaintiff. The 
plaintiff may assert any claim against the 
third-party defendant arising out of the 
ansaction or occurrence that is the sub- 
ject matter of the plaintiff's claim against 
the third-party plaintiff, and the third- 
party defendant thereupon shall assert his 
defenses as provided in Rule 12 and his 
counterclaims and cross-claims as provided 
in Rule 13. Any party may move for sev- 
erance, separate trial, or dismissal of the 
third-party claim; the court may direct a 
final judgment upon either the original 
claim or the third-party claim alone in ac- 
cordance with the provisions of Rule 54 
(b). A third-party defendant may proceed 
under this rule against any person not a 
party to the action who is or may be liable 
to him for all or part of the claim made in 
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the action against the third-party defend- 
ant. 


COMMENT 


Leave to file a third party complaint is 
eliminated by this amendment, but the 
court will still have discretion to sustain 
a motion to dismiss the third party com- 
plaint after it has been served. 


RULE 15. AMENDED AND 
SUPPLEMENTAL PLEADINGS 


(dq) SuppLEMENTAL PLEADINGS. Upon 
motion of a party the court may, upon rea- 
sonable notice and upon such terms as are 
just, permit him to serve a supplemental 
pleading setting forth transactions or oc- 
currences or events which have happened 
since the date of the pleading sought to be 
supplemented, whether or not the original 
pleading is defective in its statement of a 
claim for relief or defense. If the court 
deems it advisable that the adverse party 
plead thereto, it shall so order, specifying 
the time therefor. 


COMMENT 


The amendment makes it plain that a 
supplemental complaint will be tested on 
its own merits and if it states a claim on 
which relief can be granted, it will be suf- 
ficient even though the complaint which it 
purports to supplement is defective in its 
statement of such claim. Thus, cases such 
as Bonner v. Elizabeth Arden, Inc., 177 F. 
2d 705, are overruled. 


RULE 16. PRE-TRIAL PROCEDURE; 
FORMULATING ISSUES; PRO- 
TRACTED LEGISLATION. 


(b) Prorracren Litication. Where 
protracted litigation of an action is prob- 
able, it may be assigned, by the chief 
judge or as otherwise provided by local 
rule, to a designated judge for the trial of 
the action and for the direction and con- 
trol of all matters preliminary to trial, in- 
cluding control of the taking of depositions 
and of discovery and the entry of orders 
for the protection of the parties on pro- 
ceedings in discovery. 


COMMENT 


In May of 1954, the Advisory Committee 
released for publication a proposed report 
of such committee to the Supreme Court. 
This report was published in the January, 
1955, issue of the Advance Sheets of the 
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Federal Rules Decisions, and was likewise 
circulated among the members of this As- 
sociation. The original proposed amend- 
ment to Rule 16 provided that at a pre- 
trial conference there could be required 
“the disclosure of the identity of witnesses 
expected to be called at the trial”. This 
proposed amendment has been eliminated, 
but the basis for such elimination is that 
actually, under the present rule, the courts 
have and are exercising the power at pre- 
trial hearings, to require the disclosure of 
the identity of such witnesses, so that now 
the only proposed amendment to the pre- 
trial rule has to do with having one judge 
control all pre-trial procedures, as well as 
try “the big case”. ‘The Committee admits 
that this amendment is merely to “con- 
firm’”’ the power of the court to assign “the 
big case” to one particular judge. It would 
seem that the Committee is a bit incon- 
sistent wherein it does not amend Rule 
16 in one place because the power already 
exists, and then goes ahead and amends it 
in another place to “confirm” a power 
which already exists. 


RULE 23. CLASS ACTIONS. 


(d) Orpvers To ENsurE ADEQUATE REpP- 
RESENTATION. The court at any stage of 
an action under subdivision (a) of this rule 
may impose such terms as shall fairly and 
adequately protect the interests of the per- 
sons on whose behalf the action is brought 
or defended. It may order that notice be 
given, in such manner as it may direct, of 
the pendency of the action, of a proposed 
settlement, of entry of judgment or of any 
other proceedings in the action, including 
notice to the absent persons that they may 
come in and present claims and defenses 
if they so desire. Whenever the represen- 
tation appears to the court inadequate 
fairly to protect the interests of absent per- 
sons who may be bound by the judgment, 
the court may, at any time prior to judg- 
ment, order an amendment of the plead- 
ings, eliminating therefrom all reference 
to representation of the absent persons, and 
the court shall order the entry of judgment 
in such form as to affect only the parties 
to the action and those adequately repre- 
sented. 


COMMENT 


There can be little doubt that courts al- 
ready possess power to do the things pro- 
vided for by this proposed amendment. In 
fact, the committee calls attention to the 
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case of Dickinson v. Burnham, 197 F. 24 
973, cer. den., in which the court did just 
what the amendment now provides for. 
If the courts already have this power, then 
what is the reason for an amendment? 


RULE 25. SUBSTITUTION 
OF PARTIES 


(a) DEATH. 


(1) If a party dies and the claim is 
not thereby extinguished, the court * * * 
may order substitution of the proper 
parties. * * * The motion for substitu. 
tion may be made by the successors or 
representatives of the deceased party or 
by any party and, together with the no- 
tice of hearing, shall be served on the 
parties as provided in Rule 5 and upon 
persons not parties in the manner pro- 
vided in Rule 4 for the service of a sum. 
mons, and may be served in any judicial 
district. If substitution is not made with- 
in a reasonable time, the action may be 
dismissed as to the deceased party. 


(d) Pusiic Orricers; DEATH OR SEPARA- 
TION From OrFice. When an officer of 
the United States, or of the District of Co- 
lumbia, the Canal Zone, a territory, an in- 
sular possession, a state, county, city, or 
other governmental agency, is a party to an 
action and during its pendency dies, re. 
signs, or otherwise ceases to hold office, 
the action may be continued and maintain- 
ed by or against his successor, if * * * it is 
satisfactorily shown to the court that there 
is a substantial need for so continuing and 
maintaining it. Substitution pursuant to 
this rule may be made when it is shown by 
supplemental pleading that the successor 
of an officer adopts or continues or threat- 
ens to adopt or continue the action of his 
predecessor in enforcing a law averred to 
be in violation of the Constitution of the 
United States. Before a substitution is 
made, the party or officer to be affected, 
unless expressly assenting thereto, shall be 
given reasonable notice of the application 
therefor and accorded an opportunity to 
object. If substitution is not made within 
a reasonable time, the action may be dis- 
missed as to such public officer. When an 
officer of the class described herein sues 
or is sued as such officer, he may be de- 
scribed as a party by his official title and 
not by name, subject to the power of the 
court, upon motion or on its own initia- 
tive, to require his name to be added. Un- 
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ss his name is so added, no formal order 
of substitution is necessary. 


COMMENT 


Subdivision (a)(1). Under the present 
mle there is, in effect, a 2-year statute of 
jmitation for substitution on the death of 
me of the parties. The Advisory Commit- 
we admits that “it may be questioned 
whether a statute of limitation may be pre- 
«tibed by rule of court’, and therefore it 
proposes to change the specified time from 
wo years to “a reasonable time”. It would 
vem to me to be equally questionable as 
io whether non-residents could be subject- 
ed to the jurisdiction of a court by a court 
tule, which is clearly the effect of the pro- 
psed amendments to Rule 4. Both of 
these matters seem in effect to deal with 
ubstantive rights, which is prohibited by 
Congress 

Subdivision (d). This provides for the 
ubstitution of a public officer who has 
been made a party as such when he no 
longer holds office, and again a specified 
period of time is changed to “a reasonable 
time”. The amendment likewise provides 
that the title of the office of a public offi- 
cial may be sued so as to eliminate any ne- 
cessity for substitution. 


RULE 30. DEPOSITIONS UPON 
ORAL EXAMINATION 


(a) Notice Or EXAMINATION: ‘TIME 
Ano Pace. A party desiring to take the 
deposition of any person upon oral exami- 
nation shall give reasonable notice in writ- 
ing to every other party to the action. The 
notice shall state the time and place for 
taking the deposition and the name and 
address of each person to be examined, if 
known, and, if the name is not known, a 
general description sufficient to identify 
him or the particular class or group to 
which he belongs. On motion of any party 
upon whom the notice is served, the court 
may for cause shown enlarge or shorten 
the time. The court may regulate at its 
descretion the time and order of taking 
depositions as shall best serve the convent- 
ence of the parties and witnesses and the 
interests of justice. 


(c) Recorp Or EXAMINATION; OATH; 
Osjections. The officer before whom the 
deposition is to be taken shall put the wit- 
ness on oath and shall personally, or by 
some one acting under his direction and 
in his presence, record the testimony of 
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the witness. The testimony shall be taken 
stenographically and transcribed unless the 
parties agree otherwise; where transcrip- 
tion is requested by a party other than the 
one taking the deposition, the court may 
order the expense of transcription or a 
portion thereof paid by the party making 
the request. All objections made at the 
time of the examination to the qualifica- 
tions of the officer taking the deposition, 
or to the manner of taking it, or to the 
evidence presented, or to the conduct of 
any party, and any other objection to the 
proceedings, shall be noted by the officer 
upon the deposition. Evidence objected 
to shall be taken subject to the objections. 
In lieu of participating in the oral exami- 
nation, parties served with notice of tak- 
ing a deposition may transmit written in- 
terrogatories to the officer, who shall pro- 
pound them to the witness and record the 
answers verbatim. 


COMMENT 


Subdivisions (a) and (b). As was stated 
in XXII Insurance Counsel Journal, 134 
(April, 1955), “The court has full discre- 
tion to enter any order that he sees fit in 
connection with the taking of depositions 
and any unfair advantage that either party 
might gain by serving notices can be con- 
trolled by the court.” This statement was 
based upon the last clause of Rule 30 (b) 
which stated that, “The court may make 
any other order which justice requires to 
protect the party or witness from annoy- 
ance, embarrassment or oppression.” It 
would seem that the proposed changes in 
Rule 30 (a) and (b) are therefore needless. 

Subdivision (c) has to do only with the 
expense of transcribing a deposition when 
the party taking it does not order it tran- 
scribed. It settles a conflict of authorities 
on this point. 


RULE 34. DISCOVERY AND PRO- 

DUCTION OF DOCUMENTS AND 

THINGS FOR INSPECTION, COPY- 
ING, OR PHOTOGRAPHING 


(b) Discovery WitHout Court Orper. 
Copies of such designated documents or 
other things listed in (1) of subdivision 
(a) of this rule as are subject to discovery 
without a showing of necessity or justifica- 
tion may be obtained without a court or- 
der by requiring such copies to be attach. 
ed to the answers to interrogatories unde) 
Rule 33 or produced in response to a sub- 
poena under Rule 45 (d). In lieu of fur- 





Page 12 


nishing copies of such documents or other 
things, the party against whom discovery 
is sought may afford an opportunity for 
their examination and copying. Copies of 
statements concerning the action or its sub- 
ject-matter previously given by the party 
seeking such statement shall be obtainable 
without court order in accord with the pro- 
cedures of this subdivision. 


COMMENT 


In the May, 1954 report of the Advisory 
Committee, it was proposed to amend Rule 
33—Interrogatories to Parties—so that by 
simple interrogatory a party could demand 
production of practically everything in op- 
posing counsel’s file, not “privileged”. ‘This 
proposed amendment, however, was elim- 
inated in the final draft, and in lieu there- 
of a new paragraph was added to Rule 34, 
with the avowed purpose of accomplishing 
the same thing that had been intended by 
the Committee in its previously suggested 
amendment to Rule 33. But does Rule 34, 
as now expressed, accomplish such pur- 

jose? 

Rule 34(a) provides, without amend- 
ment, for a motion showing good cause to 
require the production of “any designated 
documents, papers, books, accounts, let- 
ters, photographs, objects or tanglibe 
things not privileged * * *”. 

Rule 34(b) provides that “Such desig- 
nated documents or other things * * * 
as are subject to discovery without a show- 
ing of necessity or justification may be ob- 
tained without a court order”, but the 
rule does not enlighten us as to what doc- 
uments are “subject to discovery without 
a showing of necessity or justification”, 
with the exception of statements previous- 
ly given by a party. ‘he committee indi- 
cated in its notes that only those docu- 
ments and things exempt by Hickman v. 
Taylor, 329 U.S. 495, 67 S. Ct. 385, 91 L. 
Ed. 451, are immune from discovery by 
Rule 34 (b) and Rule 33, but if this is the 
purpose it would seem that more apt lan- 
guage could have been used. To further 
add to the confusion, one might point out 
that if a party may obtain from the oppos- 
ing party anything he wants without an 
order of the court, or by use of an inter- 
rogatory, then what is the purpose of re- 
taining Rule 34 (a), because certainly no 
one in his right mind will go to the trouble 
of filing a motion and asking for a court 
hearing if all he has to do is to ask a ques- 


9° 


tion by means of Rule 33. 
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Rule 34 (b) expressly makes available to 
the opposing party any written statements 
which he may have given. This proposed 
change was discussed at length in XXIJ] 
Insurance Counsel Journal, 138, and th 
change was bitterly opposed. The Advis. 
ory Committee justifies its action on th 
grounds of what it calls “public policy”, 
Although the Committee says that no 
amendments are proposed that were not 
“supported” in the comments received by 
the Committee from lawyers who wrote in. 
it is difficult to believe that this particulay 
amendment was “supported” by a major. 
ity of those writing in to the Committee, 
or could it be a fact that no one, other 
than the writer, heeded the then President 
Stanley Morris’ request of the members o! 
this organization to protest this amend- 
ment, or did NAACA just show more in- 
terest than we did? 


RULE 35. PHYSICAL AND MENTAL 
EXAMINATION OF PERSONS 


(a) OrperR For EXAMINATION. In an 


action in which the mental or physical § 


condition or the blood relationship of a 
party, or of an agent or a person in thi 
custody or under the legal control of « 
party, is in controversy, the court in which 
the action is pending may order * * * 
the party to submit to a physical or mental 
or blood examination by a physician or to 
produce for such examniation his agent 
or the person in his custody or legal con- 
trol. The order may be made only on mo- 
tion for good cause shown and upon no- 
tice to the * * * person to be examined 
and to all * * * parties and shall specify 
the time, place, manner, conditions, and 
scope of the examination and the person 
or persons by whom it is to be made. 


(b) Report OF FINpDINGs. 


(1) If requested by the party against 
whom an order is made under Rule 35 
(a) or the person examined, the part) 


causing the examination to be made J 


shall deliver to him a copy of a detailed 
written report of the examining physi 
cian setting out his findings and con- 
clusions, together with like reports of 
all earlier examinations of the same con- 
dition. After such request and delivery 
the party causing the examination to be 
made shall be entitled upon request to 
receive from the party or person exam 
ined a like report of any examination, 
previously or thereafter made, of th 
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same * * * condition. If the party or 
person examined refuses to deliver such 
report the court on motion and notice 
may make an order requiring delivery 
on such terms as are just, and if a physi- 
cian fails or refuses to make such a re- 
port the court may exclude his testimony 
if offered at the trial. 


COMMENT 


As was said in XXII Insurance Counsel 
journal, 141, this amendment merely 
broadens the rule so as to include blood 
tests in paternity cases and to permit ex- 
amination of agents under the control of 


a party. 


RULE 36. ADMISSION OF FACTS 
AND OF GENUINESS OF 
DOCUMENTS 


There are added at the end of para- 
graph (a) the words: 

“If a request is refused because of lack 
of information or knowledge upon the 
part of the party to whom the request is 
directed, he shall also show in his sworn 
statement that the means of securing the 
information or knowledge are not rea- 
sonably within his power.” 


COMMENT 


The addition of the last sentence to Rule 
36 settles a conflict of authority on the 
question as to whether or not a party 
should be required to admit or deny facts 
which were not within his knowledge, al- 
though the means of acquiring knowledge 
was readily available. 


RULE 37. REFUSAL TO MAKE 
DISCOVERY: CONSEQUENCES 


(b) Farture To Compty WITH OrperR. 


(2) Other Consequences. If any party 
or an officer or managing agent of a party 
refuses to obey an order made under sub- 
division (a) of this rule requiring him to 
answer designated questions, or an order 
made under Rule 34 * * *, or an order 
made under Rule 35 * * *, the court may 
make such orders in regard to the refusal 
as are just, and among others the follow- 
ing: 


(i) An order that the matters regard- 
ing which the questions were asked, or 
the character or description of the thing 
or land, or the contents of the paper, or 


the physical or mental or blood condi- 
tion * * * sought to be examined, or 
any other designated facts shall be taken 
to be established for the purposes of the 
action in accordance with the claim of 
the party obtaining the order; 

(ii) An order refusing to allow the 
disobedient party to support or oppose 
designated claims or defenses, or pro- 
hibiting him from introducing in evi- 
dence designated documents or things 
ing evidence of the physical or mental 
or items of testimony, or from introduc- 
or blood condition sought to be exam- 
ined; 

(iii) An order striking out pleadings 
or parts thereof, or staying further pro- 
ceedings until the order is obeyed, or 
dismissing the action or proceeding or 
any part thereof, or rendering a judg- 
ment by default against the disobedient 
party; 

(iv) In lieu of any of the foregoing 
orders or in addition thereto, an order 
directing the arrest of any party or agent 
of a party for disobeying any of such or- 
ders except an order to submit to a phys- 
ical or mental or blood examination; 

(v) Where a party has failed to com- 
ply with an order under Rule 35 (a) re- 
quiring him to produce another for ex- 
amination, such orders as are listed in 
subdivisions (i), (it), and (iii) of this sub- 
division of this rule, unless the party 
failing to comply shows that he is un- 
able to produce such person for exami- 
nation. 


COMMENT 


This rule is amended merely to conform 
to the broadened scope of Rule 35. 


RULE 41. DISMISSAL OF ACTIONS 


(b) InvoLuNnTARY DisMissAL: EFFECT 
Tuereor. For failure of the plaintiff to 
prosecute or to comply with these rules or 
any order of court, a defendant may move 
for dismissal of an action or of any claim 
against him. After the plaintiff has com- 
pleted the presentation of his evidence, 
the defendant, without waiving his right 
to offer evidence in the event the motion 
is not granted, may move for a dismissal 
on the ground that upon the facts and the 
law the plaintiff has shown no right to re- 
lief. In an action tried by the court with- 
out a jury the court as trier of the facts 
may then determine them and _ render 
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judgment against the plaintiff or may de- 
cline to render any judgment until the 
close of all the evidence. If the court ren- 
ders judgment on the merits against the 
plaintiff, the court shall make findings as 
provided in Rule 52 (a). Unless the court 
in its order for dismissal otherwise speci- 
fies, a dismissal under this subdivision and 
any dismissal not provided for in this rule, 
other than a dismissal for lack of jurisdic- 
tion or for improper venue or for lack of 
an indispensable party, operates as an ad- 
judication upon the merits. 


COMMENT 


This amendment merely cures a slight 
deficiency in the previous rules. 


RULE 50. MOTIONS FOR A DIRECT- 
ED VERDICT AND FOR JUDGMENT 


(b) * * * Motion For JupGMeEntT Not- 
WITHSTANDING THE VERDICT. Whenever a 
motion for a directed verdict made at the 
close of all the evidence is denied or for 
any reason is not granted, * * * the mov- 
ing party may move * * * not later than 
10 days after the * * * entry of judgment 
to have the verdict and any judgment en- 
tered thereon set aside and to have judg- 
ment entered in accordance with his mo- 
tion for a directed verdict; or if a verdict 
was not returned such party, within 10 
days after the jury has been discharged, 
may move for judgment in accordance 
with his motion for a directed verdict. A 
motion for a new trial may be joined with 
this motion, or a new trial may be prayed 
for in the alternative; and a motion to 
set aside or otherwise nullify a verdict or 
for a new trial shall be deemed to include 
a motion for judgment notwithstanding the 
verdict as an alternative. If a verdict was 
returned the court may allow the judg- 
ment to stand or may reopen the judgment 
and either order a new trial or direct the 
entry of judgment as if the requested ver- 
dict had been directed. If no verdict was 
returned the court may direct the entry 
of judgment as if the requested verdict had 
been directed or may order a new trial. 


(c) Same; ConpiITIONAL RULINGS ON 


GRANT OF MOTION. 


(1) lf the motion for judgment not- 
withstanding the verdict, provided for 
in subdivision (b) of this rule, is grant- 
ed, the court shall rule on the motion 
for new trial, if any, by determining 
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whether it should be granted if the 
judgment is thereafter vacated or tr. 
versed. If the motion for new trial js 
thus conditionally granted, the cour 
shall specify the grounds therefor, and 
such an order does not affect the finality 
of the judgment. In case the motion 
for new trial has been conditionally 
granted and the judgment ts reversed on 
appel, the new trial shall proceed unless 
the appellate court shall have otherwise 
ordered. In case the motion for new 
trial has been conditionally denied and 
the judgment is reversed on appeal, sub- 
sequent proceedings shall be in accord- 
ance with the order of the appellate 
court. 


(2) The party whose verdict has been 
set aside on motion for judgment not- 
withstanding the verdict may, not late: 
than 10 days after entry of judgmeni, 
serve a motion for a new trial, which 
shall be granted or denied, conditionall) 
or otherwise, and if conditionally, with 
the consequences stated in paragraph 
(1) of this subdivision. 


(3) Any party who fails to make a mo- 
tion for new trial as provided in this 
rule shall be deemed to have waived the 
right to move for a new trial. 


COMMENT 


As was stated by Professor Moore in his 
dissent to the report of the Advisory Com 
mittee, “proposed Rule 50 (c) is a codifica 
tion of Montgomery Ward & Co. v. Dun 
can, 311 U.S. 243, (61 S. Ct. 189, 85 L. Ed. 
147), as it deals with conditional rulings on 
grant of a motion for judgment notwith- 
standing a verdict. This proposal serves 
little purpose and the elaborate statement 
in rule form may well raise troublesome 
problems in jury cases.” He further states 
that “declaratory amendments often fall 
short of their mark, and clarifying amend- 
ments fail to clarify.” He further states 
that proposed Rule 50(b) is unsound be- 
cause it “attempts by a fiction to equate a 
motion for a new trial in a jury case with 
a motion for judgment N.O.V. although 
these motions serve very different func- 
tions.” 

RULE 52. 


FINDINGS BY THE 


COURT 


(a) Errecr. In all actions tried upon 
the facts without a jury or with an advis- 
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ory jury, the court shall find the facts spe- 
cally and state separately its conclusions 
of law thereon and direct the entry of the 
appropriate judgment; and in granting or 
refusing interlocutory injunctions the 
court shall similarly set forth the findings 
of fact and conclusions of law which cons- 
titute the grounds of its action. Requests 
for findings are not necessary for pur- 
poses Of reveiew. Findings of fact shall 
not be set aside unless clearly erroneous 
** *. In the application of this principle 
regard shall be given to the special oppor- 
wnity of the trial court to judge of the 
aedibility of * * * those witnesses who 
appeared personally before it. The find- 
ings Of a master, to the extent that the 
court adopts them, shall be considered as 
the findings of the court. If an opinion or 
memorandum of decision is filed, it will 
be sufficient if the findings of fact and con- 
dusions of law appear therein. Findings 
of fact and conclusions of law are unneces- 
sary on decisions of motions under Rules 
12 or 56 or any other motion except as pro- 
vided in Rule 41 (b). 


COMMENT 


The purpose of this amendment, as ex- 
pressed by the Committee is to clarify the 
“clearly erroneous” test. Whether it will 
clarify it, remains to be seen. 


RULE 54. JUDGMENTS; COSTS 


(b) JUDGMENT Upon MuLtTIPLe CLaiMs 
Or INvoLviING MuLtTIPLe Parties. When 
** * multiple claims for relief or mul- 
tiple parties are involved * * * in an ac- 
tion, * * * the court may direct the entry 
of a final judgment * * * as to one or 
more but * * * fewer than all of the claims 
or parties only upon an express determina- 
tion that there is no just reason for delay 
and upon an express direction for the en- 
try of judgment. In the absence of such de- 
termination and direction, any order or 
other form of decision, however designated, 
which adjudicates less than all the claims 
or the rights and liabilities of less than 
all the parties shall not terminate the ac- 
tion as to any of the claims or parties, and 
the order or other form of decision is sub- 
ject to revision at any time before the en- 
try of judgment adjudicating all the claims 
and the rights and liabilities of all the 
parties, 


COMMENT 


This amendment was made desirable by 
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the decision of the Ninth Circuit in the 
case of Steiner v. Twentieth Century Fox 
Film Corporation, 220 F. 2d 105, which, 
contrary to the great weight of authority, 
held that a judgment dismissing some, but 
not all, of the parties, was not appealable 
even when the trial judge made a finding 
of no just reason for delay. The amend- 
ment settles any conflict of authority on 
this question. 


RULE 56. SUMMARY JUDGMENT 


(c) Motion AND PROCEEDINGS ‘THEREON. 
The motion shall be served at least 10 days 
before the time fixed for the hearing. The 
adverse party prior to the day of hearing 
may serve opposing affidavits. * * * Judg- 
ment * * * shall be rendered forthwith if 
the pleadings, depositions, and admissions 
on file, together with the affidavits, if any, 
show that there is no genuine issue as to 
any material fact and that * * * any party 
is entitled to a judgment as a matter of 
law. A summary judgment, interlocutory 
in character, may be rendered on the issue 
of liability alone although there is a gen- 
uine issue as to the amount of damages. 
Summary judgment, when appropriate, 
may be rendered against the moving 
party. 


(e) Form Or AFFipavits; FURTHER ‘TEs- 
TIMONY; DEFENSE REQUIREDS SUPPORTING 
and opposing affidavits shall be made on 
personal knowledge, shall set forth such 
facts as would be admissible in evidence, 
and shall show affirmatively that the affi- 
ant is competent to testify to the matters 
stated therein. Sworn or certified copies 
of all papers or parts thereof referred to in 
an affidavit shall be attached thereto or 
served therewith. The court may permit 
affidavits to be supplemented or opposed 
by depositions or by further affidavits. 
When a motion for summary judgment 
is made and supported as provided in this 
rule, an adverse party may not rest upon 
the mere allegations or denials of his 
pleading, but his response, by affidavits or 
as otherwise provided in this rule, must 
set forth specific facts showing that there 
is a genuine issue for trial. If he does not 
so respond, summary judgment, if appro- 
priate, shall be entered against him. 


COMMENT 


The principal purpose of the amend- 
ment to Rule 56 was to overrule certain 
cases which had held that a mere allegation 
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in the pleading is sufficient to create a 
genuine issue as to a material fact and 
thus prevent summary judgment. These 
cases apparently were in the minority and 
the hope is expressed by the committee 
that this amendment will result in a more 
frequent and effective use of the summary 
judgment. 


RULE 58. ENTRY OF JUDGEMENT 


Unless the court otherwise directs and 
subject to the provisions of Rule 54 (b), 
judgment upon the verdict of a jury shall 
be entered forthwith by the clerk; but the 
court shall direct the appropriate judg- 
ment to be entered upon a special verdict 
or upon a general verdict accompanied by 
answers to interrogatories returned by 
a jury pursuant to Rule 49. When the 
court directs that a party recover only 
money or costs or that all relief be denied, 
the clerk shall enter judgment forthwith 
upon receipt by him of the direction; but 
when the court directs entry of judgment 
for other relief, the judge shall promptly 
settle or approve the form of the judg- 
ment and direct that it be entered by the 
clerk. If an opinion or memorandum is 
filed, it will be sufficient if a specific di- 
rection as to the judgment to be entered is 
included therein or appended thereto; and 
any such direction either for an immediate 
or for a delayed entry of judgment is con- 
trolling and shall be followed by the 
clerk. The notation of a judgment in the 
civil docket as provided by Rule 79 (a) 
constitutes the entry of the judgment; and 
the judgment is not effective before such 
entry. The entry of the judgment shall not 
be delayed for the taxing of costs. 


COMMENT 


The Advisory Committee points out that 
the amendment is merely declaratory of 
the existing law under what appears to be 
the weight of authority and it sets at rest 
certain doubts that have been expressed 
by text writers as to the effect of the court’s 
direction as an entry of judgment. 


RULE 60. RELIEF FROM 
JUDGMENT OR ORDER 


(b) Mistakes; INADVERTENCE; EXCUSABLE 
NeGLect; NeEwty Discoverep EvIpENCE; 
Fraup, Etc. On motion and upon such 
terms as are just, the court may relieve a 
party or his legal representative from a fi- 
nal judgment, order, or proceeding for the 
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following reasons; (1) mistake, inadvert- 
ence, surprise, or excusable neglect; (2) 
newly discovered evidence which by due 
diligence could not have been discovered 
in time to move for a new trial under Rule 
59 (b); (3) fraud (whether heretofore de- 
nominated intrinsic or extrinsic), misrep- 
resentation, or other misconduct of an ad. 
verse party; (4) the judgment is void; (5) 
the judgment has been satisfied, released, 
or discharged, or a prior judgment upon 
which it is based has been reversed or other- 
wise vacated, or it is no longer equitable 
that the judgment should have prospectiv: 
application; or (6) any other reason jus- 
tifying relief from the operation of the 
judgment. The motion shall be made with- 
in a reasonable time, and for reasons (1), 
(2), and (3) not more than one year after 
the judgment, order, or proceeding was 
entered or taken. A motion under this 
subdivision (b) does not affect the finality 
of a judgment or suspend its operation. 
Leave to make the motion need not be ob- 
tained from any appellate court except 
during such time as an appeal from the 
judgment is actually pending before such 
court. This rule does not limit the power 
of a court to entertain an independent 
action to relieve a party from a judgment, 
order, or proceeding, or to grant relief to 
a defendant not actually personally noti- 
fied as provided in Title 28, U. S. C., page 
1655, or to set aside a judgment for fraud 
upon the court. Writs of coram nobis, 
coram vobis, audita querela, and bills of 
review and bills in the nature of a bill of 
review, are abolished, and the procedure 
for obtaining any relief from a judgment 
shall be by motion as prescribed in these 
rules or by an independent action. 


COMMENT 


Professor Moore, in his dissent, says: 
“Rule 60(b) unnecessarily undermines the 
finality of judgments by rejecting the rule 
stated in Hazel-Atlas Glass Co. v. Hartford- 
Empire Co., 322 U.S. 238, (64 S. Ct. 997, 
88 L. Ed. 1250) that leave of an appellate 
court is necessary before the trial court 
may proceed with a motion for relief from 
a judgment entered in accordance with the 
appellate court’s mandate.” The majority 
of the committee, on the other hand, states 
in effect that it had never been the in- 
tention, as expressed in Rule 60 (b) to in- 
clude such a requirement, and that such a 
requirement of leave from the appellate 
court is a useless and delaying formalism. 
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RULE 81. APPLICABILITY 
IN GENERAL 


(a) To Wat PROCEEDINGS APPLICABLE. 

(4) These rules do not alter the 
method prescribed by the Act of Feb- 
ruary 18, 1922, c. 57, page 2 (42 Stat, 
388), U. S. C., Title 7, page 292; or by 
the Act of June 10, 1930, c. 436, page 7 
(46 Stat. 534), as amended, U. S. C., 
Title 7, page 499g (c), for instituting 
proceedings in the United States district 
courts to review orders of the Secretary 
of Agriculture; or prescribed by the Act 
of June 25, 1934, c. 742, page 2 (48 Stat. 
1214), U. S. C., Title 15, page 522, for 
instituting proceedings to review orders 
of the Secretary of * * * Interior; or 
prescribed by the Act of February 22, 
1935, c. 18, page 5 (49 Stat. 31), U. S. C., 
Title 15, page 715d (c), as extended, for 
instituting proceedings to review orders 
of petroleum control boards; but the 
conduct of such proceedings in the dis- 
trict courts shall be made to conform 
to these rules so far as applicable. 

(6) These rules apply to proceedings 
for enforcement or review of compensa- 
tion orders under the Longshoremen’s 
and Harbor Workers’ Compensation 
Act, Act of March 4, 1927, c. 509, pages 
18, 21 (44 Stat. 1434, 1436), as amended, 
U.S. C., Title 33, pages 918, 921, except 
to the extent that matters of procedure 
are provided for in that Act. The pro- 
visions for service by publication and 
for answer in proceedings to cancel cer- 
tilicates of citizenship under the * * * 
Act of June 27, 1952, c. 477, page 340 
(66 Stat. 260), U. S. C., Title 8, page 
1451, remain in effect. 


(c) Removep Actions. These rules ap- 
ply to civil actions removed to the United 
States district courts from the state courts 
and govern procedure after removal. Re- 
pleading is not necessary unless the court 
0 orders. In a removed action in which 
the defendant has not answered, he shall 
answer or present the other defenses or ob- 
jections available to him under these rules 
within 20 days after the receipt through 
‘ervice or otherwise of a copy of the initial 
pleading setting forth the claim for re- 
lief upon which the action or proceeding 
is based, or within 20 days after the serv- 
ie of summons upon such initial plead- 
ing, then filed, or within 5 days after the 
liling of the petition for removal, which- 
‘ver period is longest. If at the time of 
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removal all necessary pleadings have been 
served, a party entitled to trial by jury 
under Rule 38 shall be accorded it, if his 
demand therefor is served within 10 days 
after the petition for removal is filed if he 
is the petitioner, or if he is not the peti- 
tioner within 10 days after service on him 
of the notice of filing the petition; but a 
party who has made a timely demand for 
trial by jury prior to removal need not 
make a new demand after removal. 

(f) Rererences To Orricer Or THE 
Unitep States. Under any rule in which 
reference is made to an officer or agency 
of the United States, the term “officer” in- 
cludes a * * * district director of internal 
revenue, a former district director or col- 
lector of internal revenue, or the personal 
representative of a deceased district direct- 
or or collector of internal revenue. 


COMMENT 


The principal effect of the proposed 
amendment to Rule 81 is to uphold the 
majority of cases which had _ theretofore 
held that a party who had made a demand 
for a jury in the state court need not re- 
new the demand in the federal court after 
removal and to overrule a line of decisions 
holding to the contrary. 


RULE 86. EFFECTIVE 


(d) Errecrive Date Or AMENDMENTS. 
The amendments adopted by the Supreme 
Court on 
and transmitted to the Congress on 

, Shall take 
effect on 1956. 
They govern all proceedings in actions 
brought after they take effect and also all 
further proceedings in actions then pend- 
ing, except to the extent that in the opin- 
ion of the court their application in a par- 
ticular action pending when the amend- 
ments take effect would not be feasible or 
would work injustice, in which event the 
former procedure applies. 


DATE 


COMMENT 


Rule 86 provides for the effective date 
of such amendment, which of course will 
be three months after the rules are trans- 
mitted by the Supreme Court to Congress, 
and the Supreme Court has until May 1, 
1956, to transmit such amendments as it 
adopts. 

Also it is proposed that Form 22,—Sum- 
mons and Complaint against Third Party 
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Defendant,—be amended to conform to Civil Procedure, and feels that Judge Holt. 
amended Rule 14, so as to provide in a_ zoff’s commendation of the fine committee 
third party complaint that service on the responsible for them is more than justi- 
third party should likewise be accompanied fied. However, the writer may be preju. 
with a copy of the complaint of the plain- diced against the proposed amendments be. 
tiff. cause of his violent feeling about the pro. ] 
Forms 30 and 31, which are the forms posed amendment to Rule 34, but viewing T 
of judgments, are likewise simplified. these proposed amendments as a whole it 
is felt that there is much to be said fo, 
CONCLUSION Professor Moore’s dissent, and that we 
As was expressed in XXII Insurance should “rather bear those ills we have than 
Counsel Journal, 144, the writer is “a_ fly to others that we know not of.” 
great believer” in the Federal Rules of 
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Letter to the Editor 


Mr. Bill Knepper 
150 E. Broad Street 
Columbus 15, Ohio. 


Dear Bill: 


Enclosed is copy for a President’s Page. ional 


You would do me a great favor if you would run the following, either in ous 

the form of a postscript to the President’s Page or under the heading “Paid to 1 
Advertisement”: law: 
the 


. . . “To those of our many friends who may have received our Christ- = 
mas cards late, or not at all—how was I to know—until an unsympathetic this 
post office began returning them for postage—that stamps were neces- =? 
sary? From the dog-house in which I now reside as a result of this yea 
minor fiasco, I offer on behalf of my good wife and myself, belated thes 
but none the less cordial Christmas greetings and best wishes to all of abo 
you for a happy and prosperous New Year.” . . . whe 


It may appear to you as an editor that the foregoing is too frivolous or 
too facetious to justify publication in an austere Journal, but I appeal to you 
as a husband rather than as an editor. 


Sincerely yours, 
LESTER P. DODD 
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Law-Making and Insurance* 


Marcus ABRAMSON* * 
New York, New York 


HE potential impact of the law-making 
processes upon the business of insur- 
ance—particularly casualty insurance and 
suretyship with which this survey will deal 
-was as great if not greater in 1955 as in 
any previous year. Only three’ of the forty- 
eight state legislature were not scheduled 
to meet in regular session last year. In ad- 
dition to the forty-five state legislatures, 
the Congress and the legislatures of Alaska, 
Hawaii and Puerto Rico were also in ses- 
sion. Sixteen legislatures met in special 
session, four of them twice and one three 
times.” 

It has often been said, and there is no 
reason to doubt it, that no other business 
in the United States is subject to as broad 
a legislative impact as the casualty and 
surety insurance business. Consider the 
thousands of bills affecting suretyship, the 
workmen’s compensation laws, and the 
problem of financial responsibility of mo- 
torists. Think of the multitude of meas- 
ures which directly or indirectly affect the 
trial of negligence actions. The problem 
of taxation, in various forms, produces a 
considerable volume of bills affecting this 
business. All these, on top of the numer- 
ous efforts to change, to add to, to repeal, 
to revise, the great volume of regulatory 
laws specifically applicable to insurance— 
the insurance laws or codes. A quick look 
at a few figures will graphically illustrate 
this point. Over 75,000 bills are introduced 
in all the legislatures in a full legislative 
year; in 1955, the total was 82,400. Of 
these, it is necessary to examine carefully 
about 20,000 pieces of legislation to see 
whether they affect the business we are 
here concerned with; and, in 1955, the Law 
Department of the Association of Casualty 
and Surety Companies recorded and _ fol- 
lowed closely over 9,000 bills affecting 


*Reprinted, as revised, from the Casualty and 
Surety Journal (November, 1955) of the Association 
of Casualty and Surety Companies. 

**Assistant Counsel, Association of Casualty and 
Surety Companies; vice-chairman, Financial Re- 
sponsibility Committee. 

‘Kentucky, Mississippi, Virginia. 

*Alabama (three Special Sessions), Alaska, Arizona 
(two Special Sessions), Connecticut (two Special Ses- 
sions), Florida, Georgia, Louisiana, Michigan (two 
Special Sessions), Minnesota, Mississippi (two Spe- 
dial Sessions), New Mexico, Puerto Rico, Utah, 
Virginia, Washington, West Virginia. 


casualty insurance or suretyship in one 
form or another. Of the total number of 
bills introduced in 1955, 24,500, or close 
to 30%, were enacted. Thus the business 
is subject to constant readjustment and 
adaptation to a flood of modified and new 
laws which emerge from the legislatures 
each year and especially each biennium. 

Although three legislatures are still in 
regular session as this report is written,’ 
the pattern of the year’s legislative action 
is substantially completed. 

This survey is by no means intended to 
be exhaustive. Only some important high- 
lights will be discussed to illustrate the 
scope of the legislative impact on the busi- 
ness. The footnotes will supply the infor- 
mation for those who are interested in the 
details. 

Automobile Insurance. The vigorous 
campaign waged for the past three years by 
the state administration in New York to 
enact a compulsory automobile liability in- 
surance law was not repeated in 1955. That 
this was a temporary lull was indicated by 
a comment by the New York Governor 
about a month after the legislature ad- 
journed, Referring to a tentative report 
by the Motor Vehicle Commissioner on the 
insurance questionnaire accompanying the 
registration of motor vehicles this year 
which indicated that 9.8% of motor vehi- 
cles were uninsured, the New York Gover- 
nor observed that the next legislative ses- 
sion will have to take “effective action to 
protect the public against uninsured driv- 
ers.” Precisely what form of legislation he 
had in mind was not indicated. More 
recently, in commending the companies 
after their announcement of the new auto- 
mobile liability insurance endorsement, 
the Governor was quoted in the press to 
the effect that “This is not, of course, the 
complete answer to the problem of the fi- 
nancially irresponsible motorist but it rep- 
resents an important gain”. 

The mutual companies have since come 
out in favor of a form of compulsory in- 
surance for New York. The mutuals’ plan 
would require all motorists, upon register- 
ing their cars, to state that they carry lia- 
bility insurance or, in the alternative, to 


*December 20, 1955; Delaware, New Jersey, Penn- 
sylvania. 
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file a bond, to deposit $25,000 in cash or 
securities or to file a certificate of self- 
insurance. Failure to maintain such insur- 
ance or other form of financial responsi- 
bility would constitute a misdemeanor 
subject to fine up to $1,000 or one year’s 
imprisonment, or both. 

The New York Superintendent of Insur- 
ance has recommended to a legislative 
study committee, at a recent public hear- 
ing, the setting up of an unsatisfied judg- 
ment fund, to be derived from additional 
registration fees to be paid by uninsured 
motorists, to pay persons injured by un- 
insured motorists and hit-and-run drivers. 

This temporary lull in New York was 
not typical of the other states. Compul- 
sory bills, including the so-called “mis- 
demeanor” type, were introduced in twen- 
ty states.* None was enacted, although in 
two states,’ the bills passed one branch of 
the legislature but failed in the other. The 
bills that are still pending include the 
“misdemeanor” bill in New Jersey. It is 
interesting to note in passing, the custo- 
mary flood of bills (over 60) introduced 
affecting the Compulsory Automobile Lia- 
bility Insurance Law of Massachusetts. Of 
these, only two bills, one modifying the as- 
sessment of points and merit rating system 
and the other relating to death of the in- 
sured within the policy period, were passed. 

In addition to the general compulsory 
legislation, compulsory bills applicable only 
to minors or to vehicles subject to lien 
were also introduced." 

On the other hand, a security-type fi- 
nancial responsibility law was passed in 
New Mexico, leaving only Kansas and 
South Dakota without such form of statute. 
Amendments to the financial responsibility 
laws’ included proposals to increase the re- 
quired limits." 


‘Alabama, Arkansas, California, Connecticut, 
Georgia, Idaho, Illinois, Indiana, Maryland, Michi- 
gan, Minnesota, Missouri, New Hampshire, New 
Jersey, New York, Oklahoma, Pemmnicenie, Ten- 
nessee, Washington, Wisconsin. None enacted; 
pending in New Jersey (“misdemeanor” bill), Penn- 
sylvania. 

‘Idaho, Maryland. 

"None enacted; pending in Pennsylvania; failed 
in Arkansas, Connecticut, Ohio, Washington, West 
Virginia. 

"Enacted in California, Connecticut, Delaware, 
Florida, Idaho, Illinois, Maine, Maryland, Mich- 
igan, Minnesota, New Hampshire, New York, North 
Carolina, Rhode Island, South Carolina, South 
Dakota, Tennessee, Vermont, Wisconsin, Wyoming: 
failed in Arkansas, Georgia, Indiana, Missouri, 
North Dakota, Texas. 

’Enacted in Delaware, Florida, Mlinois, Michigan, 
New Hampshire. 
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The New Jersey Unsatisfied Judgment 
Fund Law, enacted in 1952, went into ef 
fect in April, 1955. On the ground thar 
they fear the operation of the New Jerse 
law will prove too onerous, the mutual 
casualty companies supported the enact 
ment of a bill making it a “misdemeanor” 
to drive without insurance and requiring 
certification of the existence of insuranc: 
before ‘registration. The companies sup 
porting this bill hope that it will minimizc 
the impact of the Unsatisfied Judgment 
Fund Law. On the other hand, many take 
the position that until the New Jersey lay 
is given a chance to operate, it cannot be 
predicted how it will affect the situation 
and that it is unwise to adopt in its stead 
an admittedly undesirable compulsory sub 
stitute. 

Bills proposing to set up unsatisfied 
judgment funds, some following the New 
Jersey pattern very closely, were consid 
ered in several other states,* but none 

assed. 

Bills providing for impoundment of mo 
tor vehicles involved in accidents, some fol- 
lowing the pattern of the laws operating 
successfully in some of the Canadian prov- 
inces, were introduced in several states." 

Proposals to set up monopolistic state 
automobile insurance funds failed in Mas- 
sachusetts and New York. 

Aviation Insurance. The National Con. 
ference of Commissioners on Uniform 
State Laws and the American Bar Associa- 
tion promulgated, in the summer of 1954, 
the Uniform Aircraft Financial Responsi- 
bility Act. (This uniform bill follows the 
pattern of the security-type automobile fi- 
nancial responsibility law.) Bills to enact 
the uniform act were introduced in several 
states." Proposals to limit liability to 
“guests” in aircraft, similar to the auto- 
mobile “guest” statutes, were also consid- 
ered in some states.” 

One bill in Kansas to make the liability 
of aircraft owners absolute, failed. 

A resolution is pending in the Congress 
to direct the Civil Aeronautics Board to 
investigate the limitation of liability under 


*Pending in Pennsylvania; failed in Alabama, 
Florida, Maine, Michigan, New York, South Dakota, 
Vermont. An “assigned case plan” bill failed in 
New York. 

*Enacted in California (modified form); pend 
ing in Pennsylvania; failed in Connecticut, Indiana. 
Michigan, Nevada, New York, Washington. 

“Enacted in Massachusetts, Michigan, New 
Hampshire; failed in California, Idaho, Oklahoma. 

"Enacted in Arkansas, New Hampshire, Ohio: 
failed in Florida, Iowa, Oklahoma. 
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the “Warsaw Convention” (governing the 
injury to passengers in international flight) 
and to require international air carriers to 
secure insurance in the amount of $25,000 
for each passenger, the cost to be added to 
the price of the ticket. 

Fidelity and Surety. A large proportion 
of the legislation we are interested in af- 
fects the business of surety companies. 
Such bills relate to contract bonds, fiduci- 
ary and judicial bonds, liquor bonds, pub- 
lic official bonds and various license bonds. 
It is beyond the scope of this brief survey 
to discuss this legislation in detail but ref- 
erence to some typical bills in these cate- 
gories will be of interest. 

Several legislatures considered bills pro- 
viding for payment of attorneys’ fees in 
suits on contract bonds,” or requiring such 
bonds to cover insurance premiums.” 

Several bills were introduced covering 
the assignment of accounts receivable.” 
Other bills related to retentions required 
on public contracts.” 

Additional bills were considered provid- 
ing for joint control of fiduciary assets by 
the surety and the principal.” 

Legislation affecting probate,” bail,” 
and other court bonds” was likewise intro- 
duced. 

Several states considered legislation re- 
lating to liquor bonds,” and also affecting 
bonds of public officials,” including meas- 
ures relating to public official blanket 
bonds.* 

Liability Actions. Some of the most ad- 
verse legislation to insurance companies, 
in many instances sponsored or furthered 
by groups of plaintiffs’ attorneys, involved 
measures designed to facilitate recoveries 


“Failed in Alaska, Hawaii, Wyoming. 

“Failed in Massachusetts, Texas. 

“Enacted in Iowa, Kansas, Texas; failed in Ala- 
bama, Wyoming. 

“Enacted in Minnesota, South Dakota, Washing- 
ton; pending in Pennsylvania; failed in Florida, 
lowa, North Dakota. 

"Enacted in Missouri, Texas; failed in Arizona, 
Oklahoma. 

*Enacted in Indiana, Missouri, New Hampshire, 
Texas, Washington. 

*Enacted in New York; failed in Florida, Nevada, 
Texas. 

“Enacted in Idaho, Montana, New York, Texas, 
Washington; failed in Michigan. 

_ "Enacted in Alaska, Idaho, Ohio, Oregon; failed 
in Connecticut, Indiana, Iowa, West Virginia. 

“Enacted in Arkansas, California, Delaware, III- 
inois, Minnesota, New Hampshire, New York, 
North Carolina, Washington; pending in Pennsy]- 
vania; failed in Indiana. 

*Failed in Minnesota, North Carolina, Ohio, 
Oregon, South Dakota, West Virginia. 
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and to produce “more adequate awards” in 
liability actions. Such legislation included 
efforts to repeal or to weaken “guest” 
laws,” to impose penalties for failure to 
pay claims “promptly”,” to require dis- 
closure of insurance in tort actions,” to in- 
crease or to eliminate limits of recovery in 
actions for wrongful death,” to permit di- 
rect action against, or joinder as a co- 
defendant of, an insurance company” and 
particularly bills to substitute the rule of 
comparative negligence for the contribu- 
tory negligence rule which were introduced 
in 27 legislatures.* 

Non-Occupational Disability. Although 
a number of bills on this subject were pre- 
sented, some providing for a monopolistic 
state Fund” some for a competitive fund” 
and others for a private plan only,” no 
new law was passed. 

Producers. Legislation affecting agents 
and brokers was considered in a number of 
states. This included qualification and 
licensing laws,” and modification of the 
countersignature and commission statutes.” 

Regulation. With rate regulatory laws 
applicable to casualty and surety compan- 
ies having been enacted in all states and 
territories in previous years, legislation on 
this subject in 1955 was directed to modi- 
fication of these laws, principally with re- 


“Failed in Alabama, Colorado, Hawaii, Idaho, 
Illinois, Indiana, Nebraska, New Mexico, South 
Dakota, Washington. 

*Enacted in Nebraska; failed in Alabama, 
Hawaii, Minnesota, Nevada, New York, North 
Dakota, Oklahoma, South Dakota, Texas, Utah. 

“Failed in California, Minnesota. 

“Enacted in Alaska, Illinois, Kansas, Missouri, 
West Virginia; failed in Colorado, Connecticut, In- 
diana (vetoed), Massachusetts, Michigan, Oregon, 
South Dakota, Tennessee, Wisconsin. 

*Pending in Pennsylvania; failed in Alabama, 
Arkansas, Colorado, Georgia, Indiana, Montana, 
South Dakota, Texas, Utah, Washington, Wyoming. 

“Enacted in Arkansas; pending in New Jersey, 
Pennsylvania; failed in Alabama, Arizona, Cali- 
fornia, Colorado, Connecticut, Florida, Hawaii, IIl- 
inois, Indiana, Iowa, Kansas, Massachusetts, Mich- 
igan, Minnesota, Missouri, New York, North Caro- 
lina, North Dakota, Ohio, Oregon, Texas, Utah, 
Vermont, Washington. 

“Connecticut, Hawaii, Minnesota, Ohio. 

“Arizona, Connecticut, District of Columbia, Ill 
inois, Massachusetss, Michigan, Nevada, Wisconsin. 

*Enacted in Colorado, Delaware, Florida, Mich- 
igan, Minnesota, Nevada, New Mexico, New York, 
North Carolina, Washington, Wisconsin, Wyoming; 
pending in Missonri, Oklahoma, Wisconsin; failed 
in Alabama, Alaska, California, Georgia, Indiana 
(vetoed), Kansas, Maryland, Missouri, Oklahoma, 
South Dakota. 

Massachusetts, Minnesota. 

“Enacted in Alaska, Florida, Maine, Ohio, Ten- 
nessee, Texas; failed in Indiana, Maryland, West 
Virginia. 
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spect to the procedures under them. Other 
regulatory statutes which have been rec- 
ommended by the insurance commissioners 
and the industry to complete the pattern 
of state regulation of insurance and which 
had not previously been adopted in some 
states were enacted during the year in a 
number of them. These included the Uni- 
form Accident and Sickness Policy Provi- 
sions Law,” the Fair Trade Practice Act” 
and the Unauthorized Insurers Service of 
Process Act.” 

Recent efforts by foreign government- 
owned insurance companies to obtain au- 
thorization to transact insurance business 
in some of the states, resulted in the en- 
actment in several states” of bills to pro- 
hibit the licensing by the state of non- 
resident or foreign insurance companies 
owned or financially controlled by another 
state or foreign government. 

The recent activities of the Federal 
Trade Commission respecting some acci- 
dent and health insurance companies stim- 
ulated an unusual amount of legislation 
affecting that line of business. Mainly such 
legislation was intended to restrict or to 
eliminate the right of cancellation of acci- 
dent and health policies.” 

Legislation authorizing multiple line un- 
derwriting was passed in Ohio. 

Taxation. The constant demands for 
additional revenue again focused atten- 


*Enacted in Delaware, Hawaii, Oklahoma, Ore- 
gon, Tennessee, Texas, West Virginia; failed in 
Alaska, Georgia, Minnesota, Missouri, New Mexico, 
Utah. 

“Enacted in Connecticut, Delaware, Iowa, Kan- 
sas, Ohio, Oklahoma, Vermont, West Virginia, Wy- 
oming; failed in Alaska, California, Missouri, North 
Dakota, Rhode Island. 

“Enacted in Colorado, Delaware, Hawaii, In- 
diana, Nevada, North Carolina, Ohio, South Da- 
kota, Tennessee, Vermont, Wyoming; failed in 
Alaska, Florida, Rhode Island, Utah. 

Enacted in Connecticut, Florida, Illinois, Ne- 
vada, New Mexico, North Carolina, North Dakota. 
Oregon, Tennessee. 

*Enacted in North Carolina, Ohio; failed in Ala- 
bama, Arkansas, Florida, Georgia, Maryland, Ne- 
vada, New York, Oklahoma, South Carolina, Wis- 
consin. 

“Enacted in Alabama (increase from 214% to 
3%), Delaware (2% additional on certain casualty 
premiums for police pensions), Georgia (increase 
from 2% to 214%), Mississippi (increased by 14%), 
Oregon (increased to 214%); pending in New Jer- 
sey, Pennsylvania; failed in California, Hawaii 
(vetoed), Nevada, New Hampshire, North Carolina, 
Texas. 
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tion on insurance as an easy target for ad. 
ditional taxation. Such bills included jp. 
creases in the special tax on insurance pre. 
miums,” and the imposition of income and 
franchise or corporate taxes on insurance 
companies.“ 

Workmen’s Compensation. The work 
men’s compensation laws are prolific pro. 
ducers of legislation. As usual, measures to 
increase benefits under these laws were in. 
troduced in practically every jurisdiction 
and were adopted in most of them.” Ff. 
forts in seven states and two territories to 
establish monopolistic state funds, fail. 
ed.“ On the other hand, attempts to make 
the Ohio and Washington funds competi- 
tive instead of monopolistic also failed. 

Several bills to set up workmen's com- 
pensation security funds likewise did not 
pass.“ Other legislation of special inte: 
est in connection with this subject included 
bills to permit injured employees free 
choice of physician;* to cover occupational 


diseases with the same compensation as un- | 


der the Workmen’s Compensation Acts," 
and to provide for “wide-open” occupa- 
tional disease coverage.” 


Even these brief referencse to legislation | 


aimed at the business of casualty and sure- 
ty companies indicate clearly the need for 


constant awareness and vigilance, if this 3 
great business is not to be injured materi- 7 
ally to the detriment of the insuring pub- | 


lic which it serves so well. 


“Enacted in Mississippi (income tax increased 
by 14%); failed in Alabama (enacted subject to 


Constitutional amendment which was defeated at © 


the polls, December 6, 1955), Arizona, Nebraska, 
Nevada, New Hampshire, Texas, West Virginia. 


“Alabama, Alaska, Arizona, California, Colorado, © 


Delaware, Florida, Georgia, Hawaii, Idaho, Illinois, 


Maine, Maryland, Massachusetts, Michigan, Min- © 
nesota, Missouri, Montana, Nebraska, New Hamp- | 
shire, North Carolina, Oklahoma, Oregon, Rhode © 
Island, South Carolina, South Dakota, Tennessee, | 


Utah, Vermont, Wisconsin. 

“Alaska, Hawaii, Maryland, Massachusetts, Micli 
igan, New Jersey, New Mexico, New York, Penn 
sylvania. 

“Failed in Connecticut, Massachusetts; pending 
in Congress. 

“Enacted in Hawaii, Vermont; pending in New 
Jersey; failed in California, Connecticut, Indiana 
Maine, Oklahoma, South Carolina. 

“Failed in Montana. 

“Pending in Pennsylvania; failed in Colorado 
Connecticut, Minnesota, Montana. 
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Medical Malpractice 
A Changing Picture! 


R. CRAwForD Morris* 
Cleveland, Ohio 


HROUGHOUT the United States and 

England medical malpractice lawsuits 
we alarmingly on the increase. So are the 
ize of the verdicts rendered therein. 


Newsweek Magazine reports:’ 


“Some 5000 cases are now being tried 
each year with thousands of other cases 
settled out of court. Since 1950, one out 
of every 35 doctors insured under the 
New York State Medical Society’s group- 
insurance plan has been sued in the 
courts for malpractice.” 


The chairman of the District of Colum- 
bia Medical Society Professional Liability 
Insurance Committee (where recently 115 
malpractice cases were pending and the 
doctors found all group insurance with- 
drawn from them) states:* 


“Only about one in seven or eight of 
the district cases shows any voluntary 
negligence on the doctor’s part. None- 
theless, the doctor loses about one in 
four cases.” 


England’s experience is the same:* 


“The flood of claims against doctors 
which has been steadily rising during 
the past few years, shows no sign of sub- 
siding. In fact, in the year under re- 
view, the number of such claims has 
again shown an increase.” 


Verdicts are even more alarming. In a 
very recent case,“ a San Francisco jury re- 
twned a malpractice verdict in the sum of 


*Of the firm of Arter, Hadden, Wykoff & Van 
uzer; member of Malpractice Committee. 

Newsweek Magazine, July 11, 1955; see also 
Footnote 2. 

‘See 392 Ins. Law J. 614, article entitled, “The 
lrial of a Medical Malpractice Case”, by William 
F. Martin, Esq., member of this committee. 
‘Report of Medical Protective Society, Ltd., Sep- 
ember, 1954. See also Footnote 2, supra. 

‘See infra, “A California Decision” and Footnote 


$250,000. A few months before, a San 
Diego jury’ returned a malpractice verdict 
in the sum of $210,000. A Tennessee jury’ 
returned a malpractice verdict of $200,000, 
a federal jury’ one of $123,000, a Texas 
jury® one over $100,000, and a Wisconsin 
jury one of $97,000.’ 


In fact, the medical malpractice picture 
is changing so catastrophically that one 
wonders if the law itself is changing:” 


“The increase in the number of ac- 
tions against hospitals and doctors has 
given rise to the feeling in some quar- 
ters that the law of negligence, insofar 
as it affects doctors has undergone a 
drastic change.” 


We submit, and earnestly hope, that it 
has not and that our courts will continue 
to adhere to those safeguards of the law 
requiring legal proof of negligence by ex- 
pert testimony in medical malpractice 
cases. The rationale of recent cases, how- 
ever, alarms us and commands our serious 
attention. 


"See Footnote 2, supra. 


“Gary v. Sykes a minor v. Dr. Lewis E. Tolbert. 
Jr., and Dr. Howard W. Elizey (Circuit Court for 
Shelby County, Memphis, Tennessee. Judge Wil- 
son, October 15, 1952) not officially reported. See 
articles in Memphis Commercial-Appeal October 
16, 1952, Memphis Press-Scimitar October 17, 1952, 
Arkansas Gazette (Little Rock) October 17, 1952. 

‘Cannon v. U.S., 217 F. 2d 70 (U.S.C.A., 9th, 11- 
19-54). For opinion below, see: 111 F. Supp. 162 
(U.S.D.C. N.D. Calif., 3-11-53). 

‘Porter v. Puryear, 258 S.W. 2d 182 (C. of A., 4- 
6-53), rehearing denied, 5-11-53. 

*Matter v. Dr. Smith (Circuit Court, Milwaukee, 
Wis., 3-18-54, unreported). See: The Milwaukec 
Journal, 3-19-54. 

*There are those who would have it so: In Sep- 
tember of 1955, the Conference of Delegates of the 
State Board of California adopted a resolution call- 
ing for the creation of a special committee to study 
and make recommendations on the matter of the 
rule requiring expert testimony in medical mal- 
practice cases. The resolution further provided 
that the special committee is to consult with “in- 
terested organizations”’—some of which are dedi- 
cated to abolition of the rule. 


"See Footnote 2, supra. 





Page 24 


A California Decision 


This case” arose out of the following 
circumstances: The plaintiff, a 54-year-old 
man employed as a stock clerk, had suffer- 
ed intermittent claudication in the calves 
of both legs for about a year. He had 
been attended by a specialist in internal 
medicine who treated him conservatively 
with drugs intended to improve circula- 
tion. When the patient did not respond, 
he was referred by the internist to the de- 
fendant doctor, a specialist in vascular sur- 
gery. The defendant doctor examined the 
patient and found complete absence of 
pulsations from the femorals down. The 
patient had all the other signs of an ob- 
struction in his aorta and the defendant 
doctor recommended that he enter the de- 
fendant hospital for further studies to de- 
termine if an operation could be perform- 
ed to improve the patients condition. 
The plaintiff claims he understood he was 
entering the hospital merely for some rou- 
tine X-rays. Up to this point, the patient 
had no sensory or motor nerve disturbances. 

The patient entered the hospital on Jan- 
uary 6, 1954. He was examined by a resi- 
dent in surgery and X-rays of the chest and 
abdomen were taken with barium swallow. 
The next day, the patient was scheduled 
for translumbar aortography, but this was 
postponed until the afternoon of January 
8, 1954. The patient was taken at that 
time to the X-ray department. The de- 
fendant doctor was present at the very 
start of the procedure, but did not partici- 
pate in it. He left the room after a minute 
or two. The patient was given an anaes- 
thetic by an anaesthetist. A resident in 
surgery inserted a 16-gauge needle into the 
aorta in the usual manner without diffi- 
culty. Thirty cc. of sodium urikon were 
injected through the needle and a series of 
films taken. Upon examination of these 
films, with the patient still under anaes- 
thesia, the resident in surgery, after con- 
ferring with the radiologist, decided that 
an additional run should be made in an 
attempt to visualize collateral circulation 
lower down on the body. An additional 
injection of 20 cc. were made without 
changing the position of the needle. The 
patient was returned to his room, appar- 
ently in good condition. The next morn- 


*Not yet officially reported. Defense attorney for 
the hospital was Joseph Rankin, Esq., Financial 
Center Building, Oakland 12, California. Defense 
attorney for the doctor was Howard Hassard, Esq., 
111 Sutter Street, San Francisco 4, California. 
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ing about 5:00 a. m. it was found that the 
patient was completely paralyzed from the 
umbilicus down. He had a transverse my 
elitis which unquestionably was perman. 
ent in nature. Complete paralysis of the 
lower extremities, bowels and bladder were 
present. The patient was a permanent par 
aplegic. 

The plaintiff's first complaints at the trial 
were that the defendant doctor himself did 
not perform the procedure as the patient 
had expected, but that it was done by an 
allegedly inexperienced resident. (In fact, 
the resident had considerable experience, 
but this was difficult to establish.) The 
patient complained that he was not ad- 
vised in advance of the procedure that 
there were any risks or dangers attendant 
to it. There was a claim that 50 cc. of 
sodium urikon was too much and exceed- 
ed the recommended dosage of the manu- 
facturer’s brochure, which was 15 cc. He 
also complained of two runs being taken. 

At the trial it was difficult to establish 
what in fact caused the paralysis, as there 
is very little in the literature concerning 
such a complication, although a few have 
been reported. It was the defendant doc- 
tor’s opinion, and that of another expert, 
that there had been an occlusion of the 
blood supply to the spinal cord which re- 
sulted in necrosis of the cord. The third 
expert, a neurosurgeon, was of the opinion 
that the complication was due to a toxic 
reaction to the drug. 

At the trial it was demonstrated that the 
patient would require paraplegic care for 
the remainder of his life. Plaintiff's ex- 
pert testified that he had a normal life 
expectancy of about twenty years. This, of 
course, was contrary to the findings dem- 
onstrated by the aortogram, which showed 
an almost complete block of the aorta very 
close to the take off of the renal arteries. 


There was no direct testimony that 
standard practice was not followed either 
by the hospital and its employees or by the 
defendant doctor. An independent medi- 
cal expert called on behalf of the plaintiff 
to testify was not permitted to express an 
opinion on the standard practice in the 
community in the performance of aorto- 
graphy, on the ground that he was not 
qualified in the field. 

The trial court denied defendants’ mo- 
tions for a nonsuit and directed verdict on 
the theory that the doctrine of res ipsa lo- 
quitur was applicable and submitted the 
case to the jury on this doctrine. The court 
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did not require proot of negligence by the 
plaintiff. In applying the doctrine of res 
ipsa loquitur to the case, the trial court 
instructed the jury that there was a pre- 
sumption or inference of negligence from 
the untoward result which it was incum- 
bent upon the defendants to explain away. 
The trial court’s instructions, in effect, 
made the attending physician responsible 
jor practices with untoward results, even 
though he was not in attendance at the 
time. 

The jury rendered a verdict in favor of 
plaintiff against both defendants in the 
sum of $250,000. This was reduced by the 
tial court to approximately $215,000 and 
the case is now on appeal by both defend- 
ants. 

At the Medicolegal Symposium of The 
American Medical Association in New 
York City on October 30, 1955, it was re- 
ported® by the late Louis J. Regan, M.D., 
L.L.B. of Los Angeles, that the doctor in- 
volved in this case has, because of this de- 
cision, contemplated resigning from the 
practice of medicine altogether, feeling 
that he could not properly practice his spe- 
cialty without the diagnostic aid of aorto- 
graphy, which aid the court’s decision had 
taken from him by requiring him to be an 
insurer of its application notwithstanding 
unforseeable complications—an insurance 
too costly for the doctor at a jury premium 
of $250,000. Dr. Regan stated that the de- 
fendant doctor had performed fifty such 
aortograms with no untoward results. 

The action of the trial court in apply- 
ing the doctrine of res ipsa loquitur to this 
situation” and thus permitting the plaintiff 


"Transcript not yet available; for further infor- 
mation, consult C. Joseph Stetler, Director, Law 
Department, American Medical Association, 535 
North Dearborn Street, Chicago 10, Illinois. (We 
regret to state that we have just been informed of 
the death of Dr. Regan on December 3, 1955). 

“For cases holding res ipsa loquitur applicable 
to doctors, see: 

Dodson v. Pohle, 73 Ariz. 186, 239 P. 2d 591 
(1952). Burns inflicted on baby from oxygen tent 
and vaporizer. 

Tiller v. Von Pohle, 72 Ariz. 11,230 P. 2d 213 
1952). Cloth sack left in patient’s body during 
operation. 

Ales v. Ryan, 8 Cal. 2d 82, 64 P. 2d 409 (1937). 
Doctrine of res ipsa loquitur held to create infer- 
ence of negligence in action against surgeon for 
death of patient resulting from sponge left in ab- 
dominal cavity after operation. 

Yborra v. Spangard, 25 Cal. 2d 486, 154 P. 2d 687, 
162 A.L.R. 1258 (1945). While under anesthetic, 
having an appendectomy, patient received serious 
injuries to his arm which was not the subject of 
treatment. 
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Cavero v. Franklin General Benev. Soc., (Cal.) 
232 P. 2d 471 (1951). Res ipsa loquitur appli- 
cable in malpractice cases only where a layman can 
say as a matter of common knowledge that the 
consequences of professional treatment were not 
such as would ordinarily have followed if due care 
had been exercised. 

Dierman v. Providence Hospital, (Cal. App), 
179 P. 2d 603 (1948); later opinion, 188 P. 2d 12 
(1948). After patient given ether, and while cau- 
terizing nose wound with hot electric needle, flash 
in patient’s face. Doctrine applicable against sui 
geon, anesthetist and hospital. 

Lippard v. Johnson, 215 N.C. 384, 1 S.E. 2d 889 
(1939). Unfavorable result in treatment. 

Henzi v. Benezra, 161 Misc. 490, 292 N.Y.S. 392 
(1937). Twenty-four hours after removal of ade- 
noids, tooth injury discovered. Res ipsa loquitur 
not applicable for patient also under hospital care. 

Nance v. Hitch, 238 N.C. 1, 76 S.E. 2d 461 (1953). 
Burns from X-ray treatment. 

Hawkins v. McCain, 239 N.C. 160, 79 S.E. 2d 493 
(1954). Unfavorable reaction to proper medicine. 

Hunt v. Bradshaw, 242 N.C. 517, 88 S.D. 2d 762 
(1955). Patient lost arm as a result of operation. 

Blackman v. Zeligs, 90 Ohio App. 304, 103 N.E. 2d 
13° (1952). Negligence of hospital in preparing 
patient for operation was not attributable to sur 
geon. 

Sieling v. Mahrer, (Ohio App.) 113 N.E. 2d 
373 (1953). Res ipsa loquitur not applicable to 
case involving diagnosis and scientific treatment. 

Hembree v. Von Keller, 189 Okla. 439, 119 P. 2d 
330 (1941). Cooper v. McMurray, 194 Okla. 241, 
149 P. 2d 330 (1944). Doctrine of res ipsa loquitu: 
inapplicable in malpractice actions. 

Quinley v. Cocke, (Tenn.), 192 S.W. 2d 992 
(1946). Res ipso loquitur not applicable in mal- 
practice cases ordinarily. Hip fracture from elec- 
trict shock treatment. 

Merryman v. Burch, 24 Tenn. App. 408, 145 
S.W. 2d 559 (1941). Where failure of leg to heal, 
and disease of bone not explained, which may be 
due to other causes than lack of proper treatment, 
rule of res ipsa loquitur was inapplicable. 

Walkenhorst v. Kesler, 92 Utah 312, 67 P. 2d 
654 (1937). Failure to effect cure. Doctrine of res 
ipsa loquitur not applicable in malpractice cases. 

Costa v. Regents of University of Calif., (Cal. 
App.) 247 P. 2d 21 (1953). Result of X-ray 
treatment for cancer extraordinary, but res ipsa 
loquitur does not apply. 

Seneris v. Haas, (Cal. App.) 281 P. 2d 278 
(1955). Administration of spinal anesthetic before 
childbirth. 

Foster v. Thornton, 125 Fla. 699, 170 So. 459 
(1936). In action for injury caused by negligence 


‘of physician, doctrine of res ipsa loquitur does not 


apply. 

Grubbs v. McShane, 144 Fla. 585, 198 So. 208 
(1940). Negligence in application of heat treat- 
ment, ulcers developed on patient’s diseased leg. 

Worster v. Caylor, (Ind. App.) 106 N.E. 2d 
108, 110 N.E. 2d 337 (1952). Post-operative hernia 
developed, which should not occur if ordinary care 
is exercised. Doctrine not applicable. 

Gebhardt v. McQuillen, 230 Towa 181, 297 N.W. 
301 (1940). Rule of res ipsa loquitur seldom ap- 
plied to cases of malpractice against physicians o1 
surgeons. 

Steinmetz v. Humphrey, 289 Ky. 709, 160 S.W. 
2d 6 (1942). Williams v. Tarter, 286 Ky. 717, 151 
S.W. 2d 783 (1941). Doctrine of res ipsa loquitur 
has no place in malpractice action. 
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Meador v. Arnold, 264 Ky. 378, 94 S.W. 2d 626 
(1936). Res ipsa loquitur not applicable in mal- 
practice actions. Failure of doctor to cure patient. 

Yates v. Gamble, 198 Minn. 7, 268 N.W. 670 
(1936). Res ipsa loquitur not applicable in mal- 
practice actions. 

Johnson v. Colp, 211 Minn. 245, 300 N.W. 791 
(1941). Failure to effect a cure not ground for 
applying doctrine of res ipsa loquitur. 

Sanders v. Smith, 27 So. 2d 889 (1947). Ten-year 
old child died after tonsillectomy. 

Hurt v. Susnow, (Cal. App.) 192 P. 2d 771 
(1948). Patient burned by silver nitrate pencil 
used by surgeon and approved by him, but furnish- 
ed by hospital. 

Champion v. Bennetts, (Cal. App.) 231 P. 2d 108 
(1952); subsequent opinion, 236 P. 2d 155. Doc- 
trine of res ipsa loquitur applies in malpractice. 

Bowers v. Olch, (Cal. App.) 260 P. 2d 997 
(1954). Needle left in patient’s abdomen after op- 
eration. 

Oldis v. LaSociete Francaise de Bienfaisance Mu- 
tuelle, (Cal. App.) 279 P. 2d 184 (1955). Pati- 
ent, in drugged condition, was burned, so he did 
not know how it happened; can rely on doctrine of 
res ipsa loquitur to recover damages. 

Emrie v. Tice, 174 Kan. 739, 258 P. 2d 332 (1953). 
Doctrine of res ipsa loquitur can sometimes be ap- 
plied to X-ray treatments of human ailments, but 
each case will be considered on basis of facts al- 
leged and evidence adduced. 


Covington v. James, 214 N.C. 71, 197 S.E. 701 
(1938). Doctrine applies in other cases against 
physicians, not just where foreign substances have 
been introduced into body of patient during op- 
eration and left there. 

Mitchell v. Saunders, 219 N.C. 178, 13 S.E. 2d 
242 (1941). Gauze sponge left in body of patient 
after operation. 

Poor Sisters of St. Francis v. Long, 190 Tenn. 
434, 230 S.W. 2d 659 (1951). Jury may infer negli- 
gence, and doctrine of res ipsa loquitur applicable 
in the absence of a reasonable and satisfactory ex- 
planation as to how the accident occurred while 
the patient was within exclusive care of hospital 
and her attending physician. 

Meadows v. Patterson, 21 Tenn. App. 283, 109 
S.W. 2d 417 (1937). Res ipsa loquitur applies 
where unaffected member of body injured while 
patient is under immediate and exclusive control 
of surgeon. 

Calhoun v. Fraser, 23 Tenn. App. 54, 126 S.W. 
2d 381. Only where injury must have resulted 
from negligence, rule of res ipsa loquitur becomes 
applicable in malpractice cases. 

Engelking v. Carlson, 13 Cal. 2d 216, 88 P. 2d 
695 (1939). Res ipsa loquitur not applicable for 
severance of nerve in operation when such happens 
in five to nine percent of the cases where proper 
skill is exercised. 

Engelking v. Carlson, (Cal. App.) 80 P. 2d 
96 (1938); subsequent opinion, 13 Cal. 2d 216, 88 
P. 2d 695. In malpractice cases involving opera- 
tions, where act causing injury depends entirely on 
scientific or medical knowledge, the doctrine is in- 
applicable. 

Adams v. Boyce, 37 Cal. App. 2d 541, 99 P. 2d 
1044 (1940); cert, denied, 311 U.S. 694. Res ipsa 
loquitur not applicable to eye surgeon when use of 
magnet proved ineffectual. 

Trindle v. Wheeler, (Cal. App.) 133 P. 2d 
425 (1943); subsequent opinion, 23 Cal. 2d 33, 148 
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P. 2d 932. Burns on ankle from diathremy treat. 
ment prescribed by physician. 

Yborra v. Spangard, (Cal. App.) 146 P. 2% 
982 (1944); subsequent opinion, 25 Cal. 2d 486, 154 
P. 2d 687, 162 A.L.R. 1258. Where patient failed to 
show which of several physicians and nurses was 
responsible for injuries, res ipsa loquitur doctrine 
did not warrant recovery against any defendant. 

Crowe v. McBride, (Cal. App.) 149 P. 2% 
69 (1944); subsequent opinion, 25 Cal. 2d 318, 153 
P. 2d 727. Patient injuried when globe of large 
infra-red lamp exploded during treatment. Res 
ipsa loquitur not applicable. 

Dees v. Pace, (Cal. App.) 257 P. 2d 756 (1953) 
Unfavorable result in operation. 

Bennett v. Los Angeles Tumor Institute, (Cal. 
App.) 227 P. 2d 473 (1951). X-ray burns. 

Barber v. Olkon, (Cal. App.) 246 P. 2d 710 
(1953); 254 P. 2d 520 (1953). Injury from shock 
treatment. 


Olson v. Wertz, (Wash.) 221 P. 2d 537 (1951) 
Where results of medical care and treatment be 
speak negligence so plainly that expert testimony 
is not needed, doctrine of res ipsa loquitur is ap- 
plied to malpractice cases. 

Johnson v. Ely, (Tenn. App.) 205 S.W. 2d 
759 (1948). Incision closed without removing 
needle. 


Nelson v. Murfey, (Wash.) 258 P. 2d 472 (1953). 
For res ipsa loquitur to apply in medical mal- 
practice suit, a layman must be able to say 
that the bad result could not have occurred but 
for negligence of defendant. 


Hahenthal v. Smith, 72 App. D.C. 343, 114 Fed. 
2429 (1940). Needle broke off in patient’s body. 

Ayers v. Parey (C. A., N. J.), 192 F. 2d 181 
(1952). Res ipsa loquitur not applicable in mal- 
practice action based on want of skill in diagnosis, 
method or manner of treatment. 

Ingram v. Harris, 244 Ala. 246, 13 So. 2d 48 
(1943). Res ipsa loquitur not applicable to un- 
fortunate result of diagnosis and treatment. 

Piper v. Halford, 247 Ala. 530, 25 So. 2d 264 
(1946). Unfortunate result of treatment. 

Watterson v. Conwell, (Ala.) 61 So. 2d 690 
(1953). Unsuccessful treatment of fractured leg. 

Brown v. Dark, 196 Ark. 724, 119 S.W. 2d 529 
(1938). Plaster cast so tight on arm of six-year 
old boy, arm swelled, infection set in, resulting in 
permanent loss of use of arm. 

Routen v. McGehee, 208 Ark. 501, 186 S.W. 2d 
779 (1945). Doctrine of res ipsa loquitur does not 
apply to practice of medicine and surgery or to 
use of X-ray machines. 

Adams v. Heffington, (Ark.) 226 S.W. 2d 352 
(1950). Doctrine of res ipsa loquitur as a rule 
of evidence does not apply to the practice of med- 
a surgery and the use of an X-ray therapeutic- 
ally. 

Edwards v. Clark, 96 Utah 121, 83 P. 2d 102! 
(1938); rehearing denied, 96 Utah __, 85 P. 2d 768 
Death of mother following childbirth. 

Alexander v. Hill, 174 Va. 248, 6 S.E. 2d 661 
(1940). Ordinarily, doctrine of res ipsa loquitut 
does not apply in malpractice suit against dentist or 
physician, but negligence must be affirmativel) 
proven. 

Smith v. American Cystoscope Makers, Inc., 
(Wash.) 266 P. 2d 792 (1954). Surgeon continued 
operation after patient suffered first of four elec- 
trical shocks caused by a short circuit in electro 
surgical unit. 
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0 submit his case to the jury without 
medical proof of negligence in the applica- 
tion of the aortography does, in fact, place 
upon the defendant doctor the burden of 
becoming an insurer of a vitally needed, 
but delicate diagnostic aid where an unfav- 
orable complication may of course occa- 
sionally occur even in the presence of the 
highest degree of care. 

One has to sympathize with the defend- 
ant doctor! The risk at $250,000, is too 
great a one for him to be asked to assume. 
If this is to become the law, it is apparent 
that the patient and the progress of medi- 
cal science—not the doctor—are to be the 
losers. Under the pressure of such odds, 
the doctors will simply cease to employ 
sich techniques regardness of their benefit 
to the patient and regardless of the fact 
that, statistically, serious complications are 
rare. 

In a discussion of this case, a leading 
Cleveland orthopedic surgeon,” stated that 
the medical profession is already retrench- 
ing along this line, foregoing many useful 
techniques for fear of court and jury im- 
posing tort liability without fault, through 
the doctrine of res ipsa loquitur and that 
malpractice litigation is now considered 
by the medical profession as an occupation- 
al hazard™ so great as to even adversely af- 
fect current medical school enrollment. 


An Ohio Decision 


In this case” plaintiff fell off a farm 
wagon in 1944 and struck the back of his 
head, neck and shoulders on the wagon 
tongue and on the ground. No serious 
consequences appeared at the time, but 
about a year later sporadic headaches set 
in, which had become constant and un- 
bearable by October, 1948. After consult- 
ing a doctor in the city where he lived, 
plaintiff on November 30, 1948, came to 
an Ohio hospital for examination and 
treatment, being placed under the care 
of the defendant, Dr. A. After two days of 
conservative treatment, which proved in- 
effectual, Dr. A performed a spinal column 
operation on December 3rd. At this oper- 
ation Dr. A was assisted by Dr. B, who in 
Dr. A’s absence had charge of plaintiff 


“Wallace $. Duncan, orthopedic surgeon. 

“See article entitled, “Malpractice, An Occupa- 
tional Hazard”, by the late Louis J. Regan, M.D., 
L.L.B., Journal of The American Medical Asso- 
dation, December 4, 1954. 

"Never officially reported. Defense attorneys 
— M. Horn, Esq., and R. Crawford Morris, 
Sq. 
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from that time on and he examined him at 
various times and made notations in the 
hospital record. The operation was a cerv- 
ical laminectomy and posterior rhizotomy. 
The laminectomy consisted of the removal 
of the spinous processes of the first four 
cervical vertebrae to give access to the 
spinal canal. The rhizotomy consisted of 
the division or cutting of certain sensory 
spinal nerve roots which transmit pain to 
the brain. 

Plaintiff's recovery for this operation 
was uneventful and he was discharged from 
the hospital on December 13th and return- 
ed to his home under instructions to get 
up and around a few minutes each day. 
However, on December 25th his headaches 
returned and a week later, on December 
31st, he came back to the hospital for fur- 
ther observation and treatment. On Jan- 
uary 1, 1949, Dr. B in the course of mak- 
ing his regular round of visits, came to 
plaintiff's bed and after questioning him 
as to what had happened while he was at 
home, asked him if he would sit up, first 
in bed, then on the edge of the bed, which 
he did. Dr. B then asked him to turn his 
head from side to side, but plaintiff com- 
plained that this movement caused him 
pain, whereupon Dr. B, remarking that he 
could surely turn his head more than 34 
of an inch, put his hands on the sides of 
plaintiff's head and turned it from side to 
side for 12 or 15 times, this being in spite 
of plaintiff's protests and resistance. 

Dr. B then said, “I want to see his re- 
action on his feet,” and so the doctor help- 
ed him on with his slippers and robe, walk- 
ing backward ahead of plaintiff and cup- 
ping his hands in plaintiff's hands, and 
when plaintiff still continued to resist, 
said, “You just don’t seem to want to try 
to get well. Don’t you want to get well?” 
In this fashion Dr. B got plaintiff out in- 
to the hall and they walked down the hall 
some 30 feet. Dr. B then took his patient 
over next to the wall, saying, “I want you 
to walk. You keep trying to walk.” There- 
upon plaintiff claims that Dr. B left him 
and that his wife and another woman had 
to lead plaintiff back to his room and to 
bed. 

The hospital records contained the fol- 
lowing note by Dr. B relative to this oc- 
currence: 


“The patient has not been out of bed 
since he left the hospital. Neurological 
essentially negative except for surgical 





Page 28 INSURANCE COUNSEL JOURNAL January, 195¢ 


analgesia as noted. History obtained from 
wife revealed patient had a very good 
friend operated on in Indianapolis, In- 
diana, and died a few hours postopera- 
tive; since then patient has continually 
cited severity of his operation. States he 
has pain in the analgesic area but yet 
unable to feel a pin. He resents close 
questioning into his condition and 
states he cannot walk. I urged him to 
get out of bed and he exhibited a psuedo- 
ataxia and then became quite angry be- 
cause he had to get out of bed; the nurse 
observed him while I answered a ‘phone 
call and he told her he was going to get 
out of here because we could not under- 
stand his condition. With that remark 
the ataxia disappeared and he ambled 
over to his bed. Impression: Conversion 
hysteria.” 


The foregoing occurrence furnished the 
entire basis of plaintiff's $128,000 suit for 
malpractice against Drs. A and B. 

In his argument to the jury counsel for 
plaintiff frankly stated: 


“I should like to state it now once and 
for all and without the slightest equivo- 
cation, the essence of our case is assault 
and battery... . 

“Mr. Horn, defense counsel, says we 
have not proved negligence. We have 
not attempted to prove negligence. We 
do not take the position that this is a 
negligence case. Whatever malpractice 
was committed here we insist was a mal- 
practice by reason of doing a completely 
unauthorized act, not a negligent act. 
An unauthorized act.” 


Plaintiff's contentions were: (1) Dr. B’s 
treatment of his patient, the plaintiff, on 
the occasion in question was not consented 
to by the plaintiff, but on the contrary was 
opposed and resisted .by him; hence it was 
unauthorized and in law amounted to an 
assault and battery; (2) consequently, there 
having been a willful assault by Dr. B, med- 
ical evidence was unnecessary and the na- 
ture of the occurrence was such that lay 
testimony was sufficient for a jury of lay- 
men to find Dr. B guilty of malpractice. 

Defendants’ contentions were: (1) by 
voluntarily becoming a patient at the hos- 
pital, plaintiff gave his consent not only 
to the operation performed on him but 
also to any and all postoperative treatment 
which the hospital doctors, including Dr. 


B, in good faith deemed necessary for his 
recovery; for this reason, Dr. B’s treatment 
on the occasion in question was not unav. 
thorized nor did it amount to an assaul 
and battery; it had been consented to jn 
advance and his consent lasted as long as 
he remained a patient at the hospital; (2 
except in rare cases, malpractice must lx 
established by medical evidence and noi 
by lay testimony, and while there exists ap 
exception that under certain circumstances 


lay testimony is sufficient, the case at bar} 
falls within the rule and not within theJ 


exception. 
The trial court directed a verdict in 


favor of both defendants. However, the] 


court of appeals reversed the judgment ol 
the trial court as to defendant, Dr. B." 
stating: 


“* * * it is the unanimous opinion ol 
the members of this court that plain. 
tiff’s evidence discloses a course of con- 
duct upon this occasion by defendant 


(Dr. B) constituting a technical assault | 
and battery upon plaintiff, a very sick } 


and weak man, with resulting injuries. 
“It is the contention of defendant's 
counsel that the patient, by entering the 


hospital and submitting to treatment. | 


gave implied consent to anything which 


might occur, such as the conduct here | 


considered. This rule has no applica 
tion to the facts and circumstances as in 


dicated by the evidence presented by | 


plaintiff in the instant case, where the 
patient and his wife protested vigorous- 
ly against the conduct of the assistant 
physician and begged him to: wait fo 
consultation with the doctor in charg 
of the case. In the absence of evidenc: 


to the contrary, the vigorous but un- | 
availing protests of plaintiff and his wile. | 
constituted an express refutation taking | 


precedence over any implications aris 
ing from the fact that he was a patient ol 
the hospital. Further, it is our view that 
the question of consent, cither expressed 
or implied, under the circumstances was 
a question of fact for the jury unde 
proper instructions. 

“In our opinion upon plaintiff's evi 
dence, the treatment accorded the plain- 
tiff upon this occasion by the assistant 
physician, was unauthorized and unjustt- 
fied, * * * thus bringing the case within 


*Thereafter and before retrial, the plaintiff | 
died following which the case was terminated by 
settlement. 
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the exception to the general rule that 
expert medical testimony is necessary to 
support a case against a physician for 
negligence.” 


In his opinion in favor of Dr. B, the trial 
court had said: 


“But here is a doctor who has to find 
out just how much flexibility he has, 
whether he actually can stand or not, 
or whether he can walk or not and so he 
moves the man’s neck around a little, 
after he applies some pins to see how 
much numbness there may be there or 
somewhere else. * * * 

“And so he tries to help the gentle- 
man to move his head a little, and he 
didn’t like it and he protested and he 
hollered. 

“Well I suppose that his head had 
stayed still in the three weeks that he 
had been home, except once a day he 
probably got up, maybe those muscles 
were kind of becoming atrophied and 
deadened and lifeless and numb, I don’t 
know. 

“* * * Can I say as layman that his 
present condition and everything he has 
gone through was caused directly by and 
would not have happened except for 
what (Dr. B) did on this day? 

“Now that is exactly what is expected 
of these 12 jurors as laymen, to say with- 
out medical help or without medical 
testimony, from their own knowledge and 
experience,—and the average of them 
would not have any more than I would 
have, I don’t believe—to say from the 
light of their experience, not only is this 
man’s present condition the result of 
what the doctor did, but had the doctor 
never done that, he would have been all 
right? * * * 

“Now then, suppose that your little 
child is sick with constipation, and you 
say, “Willie, step up here and get a dose 
of Castor Oil. 

“Willie says, “I don’t want it.” And 
you say, “You got to take it.” So you 
hold his nose and give him a tablespoon 
of Castor Oil and Willie screams. Is 
that assault and battery? * * * 

“But whenever anybody has to start 
walking, after having had a broken leg, 
or has to start moving anything after 
having been in a cast—if any of you had 
had the experience, you thank the Lord 
that you have ultimately had a healing, 
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and we don’t all have healings, do we, 
gentlemen? But you know as a layman 
that the first day your boy or your neigh- 
bor’s boys tries to get back on crutches, 
you have a tough time holding him up, 
and you know he has to fall a few times, 
and you know, he has to be pushed as 
you know when those muscles, ligaments 
and tendons first start being moved 
again, it requires a little push even 
though someone says, “ouch.” Even 
though they cry and even though they 
protest. 

“That is what is required of doctors. 
But I know that as a layman, and so does 
every man in this room. And when this 
young man tried to help this plaintiff, 
it wasn’t any assault and battery, at all. 

“There is an implied consent” to the 
methods therein required to get him on 
his feet, and the doctor was of the im- 
pression that he could turn himself in- 
to a self-made invalid if he didn’t. * * * 

“I am supposed to let this go to a jury 
of 12 laymen who will say, out of all of 
the things that this fellow now has, the 
plaintiff, that this doctor who tried to 
help him on this occasion by moving his 
head and neck and get him to his feet, 
he is the cause of it all, he ought to pay 
for it all.” 


As was observed by the trial court, the 
practice of medicine is replete with in- 
stances of these alleged quasi-assaults. One 
has but to sit in a dentist’s or doctor’s wait- 
ing-room or walk down a hospital corridor 
to hear the protestations of patients against 
the often painful but usually necessary 
treatment of the doctor attempting to help 
the patient beyond immediate pain to final 
recovery. If the natural reticence and un- 
derstandable objections of the patient to 
every necessary but painful treatment ad- 
ministered by the doctor is to convert treat- 
ment properly deemed necessary by the 
attending physician into a technical assault 
and battery, actionable at law per se with- 
out regard to negligence, then the practice 
of medicine will have to be drastically cur- 


“For cases on patient’s implied consent to treat- 
ment deemed necessary by the doctor, see: 

McGraw v. Kerr, 23 Colo. App. 163, 128 Pac. 870 
(1912). 

Pratt v. Davis, 224 Ill. 300, 79 N.E. 562 (1906). 

McCollen v. Adams, (Mass.) 19 Pick. 333. 

cf: Gillette v. Tucker, 67 Ohio St. 106 (1902), 65 
N.E. 865. 

cf: Bowers v. Santes, 99 Ohio St. 361 
N.E. 238. 


(1919), 124 
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tailed. Yet this is what the decision of the 
court of appeals clearly implies.” For it 


For cases holding defendant doctor liable for 
assault and battery for unauthorized treatment, 
see: 

Bonner v. Moran, 126 F. 2d 121 (App. D.C., 
1942). Doctor liable where child operated on with- 
out parental consent. 

Wall v. Brim, 138 F. 2d 478 (C.C.A. Ga., 1943). 
Patient’s expressed or implied consent must be ob- 
tained for operation. 

Moos v. U'S., (D.C. Minn.), 118 F. Supp. 275 
(1954). Operation on wrong leg of patient. 

Valdez v. Percy, 35 Cal. App. 2d 485, 96 P. 2d 
142 (1939). Operation on patient who has not con- 
sented is technical assault and battery. 

Ehlen v. Burrows, 51 Cal. App. 2d 141, 124 P. 
2d 82 (1942). Removal of patient’s teeth without 
consent is an assault. 

Keister v. O’Neil, 59 Cal. App. 2d 428, 138 P. 
2d 723 (1943). Hypodermic needle broke off in 
patient. No actual damages shown from _physi- 
cian’s operation to remove needle. At most he 
would be liable for nominal damages, only for a 
technical assault and battery or for breach of con- 
tract. 

Kritzer v. Citron, (Cal. App.) 224 P. 2d 808 
(1951). If consent for operation lacking, action for 
assault may be maintained. 

Church v. Adler, 350 Ill. App. 471, 113 N.E. 2d 
327 (1953). Removal of appendix without pati- 
ent’s consent during authorized hysterectomy. 

Birnbaum _ v. Siegler, 273 App. Div. 817, 76 
N.Y.S. 2d 173 (1948). False representations used 
by surgeon to obtain consent for operation. Per- 
forming operation an assault. 

Gregoris v. Manos, (Ohio App.) 40 N.E. 2d 
466 (1942). Patient’s consent is necessary before the 
physician may lawfully perform an operation upon 
patient. 

Rogers v. Sells, 178 Okla. 103, 61 P. 2d 1018 
(1936). Surgeon who operates without consent on 
minor is guilty of assault and battery, in absence of 
emergency preventing delay and creating implied 
consent. 

Woodson v. Huey, (Okla.) 261 P. 2d 199 (1954). 
Doctor violated patient’s instructions concerning 
use of method of anesthetizing. 

Discenzo v. Berg, 340 Pa. 305, 16 A. 2d 15 (1910). 
Operating on patient without his consent, when he 
could have given it, constitutes an assault. 

Nolan v. Kechijian, (R.1.) 64 A. 2d 866 (1949). 
In absence of exceptional circumstances an opera- 
tion without consent, or in excess of consent, ex- 
press or reasonably implied constitutes a technical 
assault and battery. 

Russell v. Jackson, (Wash.) 221 P. 2d 516 
(1951). Doctor operated beyond that which he was 
directed. 

Physicians’ and Dentists’ Business Bureau v. Dray, 
8 Wash. 2d 38, 111 P. 2d 568 (1941). An unauthor- 
ized operation constitutes an assault and battery, 
and the physician and surgeon may be either civil- 
ly or criminally liable. 

For cases holding defendant doctor not liable for 
assault and battery for unauthorized treatment, 
see: 

Preston v. Hubbell, (Cal. App.) 196 P. 2d 
113. (1949). In emergency, where impracticable to 
obtain patient’s consent, physician may extend op- 
eration to preserve patient’s life without express 
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renders the doctor” liable, without fault, 
for the technical assault™ thus “committed” 
and renders him an insurer of all subse. 
quent events that lay jurors may decide 
they think resulted from such treatment. 
If this decision is to be the law, then the 
doctor will have to forego many vitally 
necessary treatments at the first painful 
outcry from the patient. If forced to by the 
law, the doctor can thus curtail his prac- 
tice. But, once again, it will be the patient, 
not the doctor, who will bear the loss—for 
recovery from injury or disease is the pati- 
ent’s, not the doctor’s. Surely our courts 
must learn to take a more realistic view 
of the “medical facts of life” if the prog- 
ress of medical science is not to be serious- 
ly curtailed. Doctors are human and in 
the face of such risks as these (i.e. the lia- 
bility without fault of an insurer for all 
untoward and unforseeable results which 
may happen to develop after such a techni- 
cal “assault”’) will quite naturally tend to 
forego vitally needed procedures at the 
first outcry from the patient. Patients, too, 
are human and quite naturally react to 
painful treatment with protestations, al- 
though truly desirous of ultimate recovery 
from their ailments. We submit that our 
courts must make a more realistic apprais- 
al of this situation and require medical 
proof of negligent treatment if the ulti- 
mate interest of the general public is to be 
served and medical science advanced. 


*For case holding technical and assault within 
coverage of malpractice insurance policy, see: 

Shehee v. Aetna Casualty & Surety Co., (US 
D.C. W.D. La. 1954) 122 F. Supp. 1. 

“For an interesting case involving technical as- 
sault, see Woodson v. Huey, (S.C. Okla. 1953), 261 
P. 2d 199 holding surgeon not liable but anesthetist 
liable for technical assault in giving plaintiff a 
spinal block contrary to her wishes expressed to 
surgeon and noted by him on hospital chart which 
anesthetist read but failed to follow. 





consent. Consent for one operation, however, is 
not implied consent for another. Each case must 
be governed on its own facts. On removal of wis- 
dom tooth, fractured jaw was repaired. 

Wheeler v. Barker, (Cal. App.) 208 P. 2d 
68 (1949). Case of emergency or unanticipated con- 
dition, and immediate action is necessary for pres- 
ervation of life or health of patient, physician ma\ 
extend operation without express consent of pati- 
ent. 

Tabor v. Scobee, (Ky.) 254 S.W. 2d 474 (1953). 
Emergency operation on child. Only a reasonable 
and diligent effort to obtain parental consent 1s 
required. 

Wells v. McGehee, (La. App.) 39 So. 2d 1% 
(1949). Cases of emergency where it is imprac- 
ticable to obtain consent. 
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A Florida Decision 


In this case™ suit was brought alleging 
malpractice in these respects: (1) that the 
eatment given was not proper (it was al- 
leged that in the vicinity, radium, X-ray 
and surgery were the approved methods of 
eating such malignancy); (2) that the 
weatment given should have been discon- 
tinued and another adopted after it show- 
ed no favorable results; and (3) that the 
defendant abandoned the plaintiff. 

The trial court submitted the case to the 
jury which returned a verdict of $65,000 
in favor of plaintiff, on which verdict judg- 
ment was rendered. On appeal, the su- 
preme court, in a five-to-two“” decision, 
reversed the judgment, holding that that 
defendant doctor was entitled to judgment 
asa matter of law. On rehearing, the su- 
preme court, in a four-to-three decision,” 
affirmed the judgment of $65,000 in favor 
of plaintiff. Further rehearing was denied 
on June 3, 1955. 

Comment: Detailed discussion of the 
various problems presented by this case 
will be the subject of a further article by 
T. J. Blackwell, Esq., of this committee, to 
be published in the April, 1956, issue. For 
cases involving the right of a doctor to 
choose one recognized course of treatment 
(even though the minority view) over an- 
other, see footnote.” 


*81 So. 2d 658, (Supreme Court, Fla. 1954-1955) 
Defense attorney Benedict F. Fitzgerald, Jr., Wash- 
ington, D. C. 

“Ibid at pp. 659-660. 

*Ibid at page 661. 

*Ibid at pp. 661-662. 

"Jackson v. Burton, 226 Ala. 483, 147 So. 414 
(1933). 

Callahan v. Hahnemann Hospital, 26 P. 2d 506 
District Court of California) (1933). 

Lawless v. Calaway, 24 Cal. 2d 81, 147 P. 2d 604 
Supreme Court of California) (1944). 

Brown v. Hughes, 94 Colo. 295, 30 P. 2d 259 
1934). 

Gleason v. McKeehan, 100 Colo. 194, 66 P. 2d 808 
(Supreme Court of Colorado) (1937). 

Maguire v. Bix, 118 Neb. 434, 225 N.W. 120 


- (1929), 


Leighton v. Sargent, 27 N.H. 460, 59 Am. Dec. 

388 (1853). ; 

Bentley v. Plummer, 79 Pa. Super. 117 (1922). 

— v. Bennett, 320 Pa. 47, 181 Atl. 558 

(1985). 

Floyd v. Wells, 26 Tenn. App. 151, 168 S.W. 2d 

602 (Tenn. App.) (1942). 

— v. Layman, 133 Tenn. 323, 181 S.W. 157 
5). 

Blankenship v. Baptist Memorial Hospital, 26 

Tenn. App. 131, 168 S.W. 2d 491 (1942). 

1948 v. Horsfall, 24 Wash. 2d 14, 163 P. 2d 148 
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CONCLUSION 


We have devoted this first article to a 
discussion of only three cases (relegating 
established case law involved therein to 
the footnotes) because we feel an urgency 
to “sound the alarm”, to focus attention on 
this changing malpractice picture. Inroads 
are being made* upon the sound principles 
of the law protecting the medical profes- 
sion from the evils of jury speculation and 
resultant liability without fault; pressure 
groups are exerting influence upon courts 
and legislatures alike to relax and abolish 
these safeguards of the law. The time has 
has come for those of us to whom the legal 
rights and defenses of the medical profes- 
sion have been entrusted to exert an or- 
ganized and effective pressure upon both 
courts and legislatures in defense of the 
rule requiring proof of negligence by ex- 
pert testimony in malpractice cases.” (The 
rule is being defended. The supreme 


*Massachusetts: St. 1949, Apra. 18, c. 183, §1, 
amending G.L. (Ter. Ed.) c. 233 (“A statement of 
fact or opinion on subject of science or art con- 
tained in a published treatise, periodical, book or 
pamphlet shall, in the discretion of the court, ... 
be admissible in actions of contract or tort for mal- 
practice,” etc., 3 days notice before trial to ad- 
versary required). 

See Wigmore on Evidence—Vol. 6—1953 Pocket 
Supplement to Third Edition, Page 6. 

See also Footnote 10, supra. 

*For cases in support of rule requiring proof of 
negligence in medical malpractice cases by expert 
testimony, see: 

Ayers v. Parry, 192 F. 2d 181 (1951). 

Ewing v. Goode, 78 Fed. 442 (1897). 

Pollack v. Dussourd, 158 F. 2d 969 (1947). 

Boyce v. Brown, 51 Ariz. 416, 77 P. 2d 455 (1938). 

Ardaline v. Keegan, 140 Conn. 552, 102 A. 2d 
352 (1954). 

Bennett v. Los Angeles Tumor Institute, 102 Cal. 
App. 2d 293, 227 P. 2d 473 (1951). 

Costa v. Regents of University of Calif., (Cal. 
App.) 247 P. 2d 21 (1953). 

Donahoo v. Lovas, (Calif.) 105 Cal. App. 705, 
288 Pac. 698 (1930). 

Engelking v. Caplson, 13 Cal. 2d 716. 

Farber v. Olkon, (Cal. App.) 246 P. 2d 710 (1952). 

Huffman v. Lingquist, 37 Cal. 2d 465, 234 P. 
2d 34 (1951). 

Seneris v. Haas, 


(Cal. App.) 281 P. 
(1955). " 


2d 278 


(Continued on next page) 





DeBruine v. Voskuil, 168 Wis. 104, 169 N.W. 
288 (1918). 

Browning v. Hoffman, 86 W. Va. 468, 103 S.E. 
484 (1920). 

For cases holding that a physician’s treatment 
must be judged not by hindsight but by the con- 
ditions as they appeared at the time, see: 

Kernodle v. Elder, 23 Okla. 743, 102 Pac. 138 
(1909). 

Domina v. Pratt, 111 Vt. 166, 18 A. 2d 198 (Ver- 
mont) (1940) 21 R.C.L. 388. 
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courts of California” and Tennessee” have 


“Farber v. Olkon, (District court of appeals 1952), 
246 P. 2d 710, Affirmed by supreme court with 
opinion in 254 P. 2d 520 (1953). 

*QOuinley v. Cocke and Gartley—Ramsay Hospital, 
183 Tenn. 428; 192 S.W. 2d 992 (S.C. Tenn. 1946). 
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*(Continued) 
Warren v. Roos, 127 Cal. App. 2d 224, 273 P. 

2d 569 (1954). 

Mayo v. McClung, 83 Ga. App. 548, 64 S.E. 2d 

330 (1951). 

Berkson v. Chandler, 5 Ill. App. 2d 583, 126 N.E. 

2d 389 (1955). 

Worster v. Caylor, 231 Ind. 625, Ill N.E. 2d 337 

1953). 

( ae v. McCarthy, 180 Iowa 81, 161 N.W. 108 
1917). 

U tickleman v. Synhorst, 243 Iowa 872, 52 N.W. 

2d 504 (1952). 

Bernaden v. Johnson, 174 Kan. 230, 255 P. 2d 

1033 (1953). 

Kiley v. Dervin, 314 Mass. 478, 50 N.E. 2d 393 

1943). 

oer v. Lewis, 327 Mich. 702, 40 N.W. 2d 457 

(1950). 
= v. Warburton, 22 N.J. Super. 5, 91 A. 2d 

518 (1953). 

Schoening v. Smith, 59 N. Dak. 592, 231 N.W. 

278 (1930). 

Beane v. Perley, 99 N.H. 309, 109 A. 2d 848 

(1954). 

Moehlman v. Ranschopf, (Ohio) 17 N.P.N.S. 241 

1914). 

' a v. Lust, (Ohio) 55 Ohio L. Abs. 106, 

88 N.E. 2d 76 (1949). 

Smith v. Brown, (Ohio) 1 N.P.N.S. 195 (1902). 
Bierstein v. Whitman, 360 Pa. 537, 62 A. 2d 843 

1949). 

( Poult v. Risser, 375 Pa. 60, 99 A. 2d 454 (1954). 
Forrest v. Eason, (Utah) 261 P. 2d 178 (1954). 
Cochran v. Harrison Memorial Hospital, 42 

Wash. 2d 264, 254 P. 2d 752 (1953). 

Fritz v. Horsfall, 24 Wash. 2d 14, 163 P. 2d 148 

(1946). 

Smith v. American Cystoscope Makers, Inc., 44 

Wash. 2d 202, 266 P. 2d 792 (1954). 

Holton v. Burton, 197 Wisc. 405, 222 N.W. 225 

(1928). 

Wright v. Conway, 34 Wyo. 1, 241 P. 369 (1925). 

For cases falling within exception to the rule 
that medical testimony is not required when the 
act complained of is of such simple character as 
to be within the experience of lay juror, (such as 
sponge left in body cavity, etc.), see: 

Evans v. Roberts, 172 lowa 653, 154 N.W. 923 

(1915). 

Bode v. Robeson, 31 Ohio L. Rep. 608 (1930). 
Bradshaw v. Wilson, 87 Ohio App. 319, 94 N.E. 

2d 706 (1950). 

Francis v. Brooks, (Ohio) (Assault and battery) 

240 Ohio App. 136, 156 N.E. 609 (1926). 
Mutschman v. Petry, (Ohio) (Assault and bat- 

tery) 46 Ohio App. 525 (1933) 189 N.E. 658. 
Slosser v. Lagorin, (Ohio) 44 Ohio App. 253, 185 

N.E. 210 (1933). Following exception re failure 

of doctor to attend, but following rule re proxi- 

mate cause. 
Wharton v. Long, 

(1934). 

Frederickson v. Maw, (S.C. Utah) 277 P. 2d 722. 
Wharton v. Warner, 75 Wash. 470, 135 P. 235 
(1913). 


(Ohio) 18 O. L. Abs. 147 
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both refused to apply the doctrine of res 
ipsa loquitur to unfortunate results fol. 
lowing the use of electric shock therapy.) 
In a very real sense, we who conduct mal- 
practice defenses are defenders not only of 
the medical profession but are also cus. 
todians of the rights of the public, for, if 
this trend continues, it is the public, as 
potential patients and beneficiaries of the 
advancement of medical science, that wil] 
suffer. For the medical profession cannot 
be asked to underwrite the cost of the ad- 
vancement of medical science at the risk of 
personal financial ruin. As an English 
court has said:” 


“We should be doing a disservice to 
the community if we imposed liability 
on hospitals and doctors for everything 
that happens to go wrong. Doctors 
would be led to think more of their own 
safety than of the good of their patients. 
Initiative would be stifled and confi- 
dence shaken. A proper sense of propor- 
tion requires us to have regard to the 


conditions in which hospitals and doc | 


tors work. We must insist on due care 


for the patient, but we must not con- | 


demn as negligence that which is only 
misadventure * * *.” 


It is easy to accuse; it is difficult to de- 


fend. The safeguard of the law that “he | 


who affirms must prove” and, in malprac- 


tice cases, “must prove actual negligence | 


by expert testimony,” is sound and should 
be preserved. To do otherwise is to force 
the medical profession into the role of in 
surers, a burden which they cannot and 


will not bear, with the resultant loss of use- | 


ful techniques and retardation of the prog 
ress of medical science. 
loss will fall upon the patient himself— 


who sooner or later may be any one of us.” J 


“Wooley and Roe v. Ministry of Health and ; 
others (1954) 1 WLR65. Also see Cassidy v. Min- © 
istry of Health (1951) 1 ALL E. R. 574. See also | 


The Medical Legal Journal, part volume 


XXIII (1955) pages 40 through 46. 
*Acknowledgement is due the following without 
whose generous cooperation this article would not 
have been possible: 
T. J. Blackwell, Esq., Miami, Florida; Wallace § 


two, 


Duncan, M.D., Cleveland, Ohio; Howard Hassard, © 


Esq., San Francisco, California; Clinton M. Horn, 

Esq., Cleveland, Ohio; William F. Martin, Esq.. 

New York, New York; Joseph Rankin, Esq., Oak- 

land, California; the late Louis J. Regan, M.D. 

L.L.B., Los Angeles, California; and C. Joseph Stet- 

—s Esq., American Medical Association, Chicago. 
inois. 
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Report of Casualty Committee — 1954 


G. CAMERON BUCHANAN, Chairman 


members of the committee communi- 
ated with various officers, executive com- 
nittee members and members of the asso- 
‘jation and made inquiry as to subjects for 
papers which might be of interest to the 
sociation membership. 

At an organization meeting, the commit- 
ie selected three subjects and divided in- 
o three groups for study and research. 

George Morrison headed a subcommit- 
ie on the subject, “Cause by Accident”; 
Harley McNeal on “Products Liability”; 
fhmas P. Curtin on “Comprehensive 
Personal Liability Policy.” 

Our combined efforts produced these 
tree papers which we trust may be inter- 
sting reading and perhaps may contain an 
mswer to one of your individual prob- 
lems. 

The committee desires to take this op- 
portunity to particularly thank Messrs. 
Morrison, McNeal and Curtin for the 
geat amount of time which they devoted 
the preparation of these papers. 


oo to the Quebec meeting, the 


Respectfully submitted, 
CASUALTY COMMITTEE 
G. Cameron Buchanan, Chairman 
Wallace E. Sedgwich, Vice-Chairman 
Charles J. Adams 

J. W. Boring 

Sumner Canary 

Gordon R. Close 

Thomas P. Curtin 

Ben O. Duggan 

Robert C. Ely 

Thomas N. Foynes 

Victor C. Gorton 

F. Carter Johnson, Jr. 

Mark Martin 

Frederick A. Moeller 

George M. Morrison 

Sidney A. Moss 

Harley J. McNeal 

Junius L. Powell 

Preston Shirley 

Norman C. Skogstad 

P. L. Thornbury 

W. Frank Worthington 

Paul F. Ahlers, Ex-officio 


Caused by Accident* 


HE phrase “caused by accident” and 

similar phrases, i.e. “as a result of ac- 
ident”; “by reason of accident”; “caused 
wy accidental means”) have long been 
wed in policies of insurance. In discuss- 
ing this subject, we shall confine our re- 
marks primarily to the interpretation of 
the phrase “caused by accident” as it is 
wed in the miscellaneous or general liabil- 
ity casualty insurance policy. The insur- 
lg agreements in such policies generally 
rad as follows: 


Coverage A — Bodily Injury Liability. 
To pay on behalf of the insured all sums 
which the insured shall become legally 
obligated to pay as damages because of 
bodily injury, sickness or disease, includ- 
ing death at any time resulting there- 


from, sustained by any person, caused by 
accident and arising out of the hazards 
hereinafter defined. (Emphasis added). 

Coverage B — Property Damage Lia- 
bility. To pay on behalf of the insured 
all sums which the insured shall become 
legally obligated to pay as damages be- 
cause of injury to or destruction of prop- 
erty, including the loss of use thereof, 
caused by accident and arising out of 
the hazards hereinafter defined. (Em- 
phasis added). 


To the rank and file, the term “accident” 
has a fixed meaning. It is this meaning, 
that is from the point of view of the av- 
erage man, that the courts attempt to ex- 
press and follow. An examination of the 
cases, however, discloses that the word “ac- 
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cident” does not have a fixed meaning, 
and that the confusion in the cases virtu- 
ally renders the term meaningless or rath- 
er that it has too many meanings. 

Webster’s New Collegiate Dictionary de- 
fines the word accident as 1) An event that 
takes place without one’s foresight or ex- 
pectation, esp. one of an afflictive or un- 
fortunate character; a casualty; as, an ac- 
cident to a locomotive. 2) Chance; contin- 
gency; also, a contingent circumstance, re- 
lation, etc. 3) A quality, esp. one not in the 
essence or specific nature of a thing. 

The following definition of “accident” 
is contained in Bouvier’s Law Dictionary: 
“An event which, under the circumstances, 
is unusual and unexpected by the person 
to whom it happens. Also, the happening 
of an event without the concurrence of the 
will of the person by whose agency it was 
caused; or the happening of an event with- 
out any human agency.” 

The courts have defined “accident” in 
various ways. In Jackson v. Employers’ Lia- 
bility Assurance Corp., 139 Mis. 6868, 248 
N.Y. Supp. 207; affirmed 234 App. Div. 
893, 254, N.Y. Supp. 1010 and 259 N.Y. 
559, 182 N.E. 180, the court said, ‘The 
word ‘accident’ in the point of view of the 
average man, conveys a situation and in- 
stant happening, an event of the moment 
rather than a condition which continues 
to develop, progress and change through 
a period of time. According to the mental 
conception of the average man, it means 
the happening, not only unexpected and 
unusual, but one referable to a definite 
and fixed period of time.’ 

In Jeffreys v. Sager & Co., 198 App. Div. 
446, affirmed 233 N.Y. 535 it was said, 
“The word ‘accident’ is derived from the 
Latin verb ‘accidere’, signifying ‘fall upon, 
befall, happen, chance’, (Century Diction- 
ary) and denotes an event which occurs 
upon the incident rather than something 


*Prepared by a subcommittee consisting of 
George M. Morrison, chairman, Gordon R. Close, 
Robert C. Ely, Victor C. Gorton, Carter F. John- 
son, Jr., and P. L. Thornbury. 


*To the same effect is the case of Peru Plow & 
Wheel Co. v. Industrial Com., 311 Ill. 216, where 
the court declared at page 220: “Those things 
which happen without design are commonly called 
an accident, — at least in the popular expectation 
of the word. Any event unforseen and not expected 
by the person to whom it happened is included in 
the term.” And at page 222 the court said: “The 
rule recognized in this State is, in order that the 
disability be by reason of an accidental injury or 
the result of accident, it must be traceable to a def- 
inite time and place of origin.” 


INSURANCE COUNSEL JOURNAL 


January, 1956 


which continues, progresses or develops.” 

In Cordon v. Indemnity Ins. Co. of N. A., 
(1941) 123 F. 2d 363, it was held that “the 
states of the will of the person by whose 
agency an injury is caused, rather than 
that of the injured person, determines 
whether an injury is accidental.” 

In Commonwealth Casualty Co. v. Head- 
ers, (1928) 118 Ohio St. 429 the Suprem: 
Court of Ohio declared, at pages 432, 433, 
that “the policy covers accidental injuries 
and the term ‘accident’ in this policy must 
be interpreted in the same manner as that 
term would be interpreted in any ordinary 
accident policy; that is to say, an injury or 
death does not occur by accident when it 
results from the wilful, intentional per- 
sonal violence inflicted by another.” 

The case of Thomason v. Lumbermens 
decided by the Circuit Court of Appeals, 
4th Circuit (7 F & C 252) is a very well 
reasoned decision, and interprets the 
phrase “caused by accident” as intended 
by the underwriters. Incidentally, the 4th 
Circuit Court of Appeals, due to the emi- 
nence of the judges, is becoming a dis- 
tinguished court due to the soundness of 
its decisions. The case arises out of a de- 
claratory judgment to interpret coverage. 
In the underlying question against the in- 
sured in the state court, the action was 
brought by a property owner for damage 
to property and his business caused by 
work performed in the regular way by the 
contractor. The Lumbermens contended 
the damage was not caused by accident. 
In the court’s opinion, referring to the 
state court action, the following appears: 


“We find nothing in the allegations 
of the complaint in the State Court in 
respect to accident and no statement of 
facts from which it may be fairly in- 
ferred that the damages were caused by 
accident. Indeed the reverse is true, for 
the contractor’s actions that interfered 
with the business of the garage, as de- 
scribed in the complaint, were intention- 
al, deliberate, long continued and un- 
necessary, consisting perhaps of negli- 
gence but devoid of any suggestion ol 
accident.” 


From these definitions and from the 
cases to follow, it can be said that three 
basic tests are used by the courts to deter- 
mine whether or not a particular act oF 
event is or is not an accident. The tests 
commonly used are: 
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1. Whether the act is unusual and un- 
expected by the person sustaining in- 


jury; 

9. Whether the act was sudden and 
instant, and one identifiable in time or 
space; and 


3. Whether the act causing injury was 
intentional or voluntary. 


While these tests on their face appear to 
be clear, the difficulty arises in their ap- 
plication to a particular fact situation. 
While this article considers the phrase 
“caused by accident” as used in the public 
liability policy, the courts have assimilated 
a knowledge and formulated a lore of legal 
thought in other insurance fields upon 
which they draw when considering the 
word “accident” in one of its forms in the 
public liability policies. Therefore, to de- 
termine the meaning of the phrase “caused 
by accident” in a public liability policy, it 
is always necessary to examine the cases 
decided in other insurance fields. The 
word “accident” has probably been con- 
strued most often in the field of accident 
insurance where the courts have encoun- 
tered difficulty in applying the above tests. 


Many articles have been written con- 
cerning the interpretation of the term “ac- 
cident” in the area of accident insurance.’ 
These writers have concluded that in the 
area of accident insurance there are two 
views, neither of which have a clearly de- 
fined majority. One view draws the dis- 
tinction between the term “accidental 
means” and the terms “accident”, “Acci- 
dental injury”, “accidental result”, etc. 
This view takes the position that when the 
injury or death is the result of a voluntary 
act of the assured, exactly as the assured 
intended and unaccompanied by any un- 
forseen accidental cause, the injury or 
death is not accidental, even though the 


*“G. §. Van Shaick: Accidental Means in New 
York — A Rational Approach 32 Cornell L. Q. 378; 
Yates: Purposeful Action and Accidental Means 
1949 Ins. L. J. 727; Woodward: Death or Injury in 
Battle as Due to Accident or Accidental Means 
196 Ins. L. J. 144: Felix: Injury by Accidental 
Means and Effect of Disease in Accident Insurance 
Policies 22 Wash. L. Rev. 124; Hartwick: Some 
Legal Aspects of a Comprehensive Public Lia. Pol- 
icy 1953 Ins. L. J. 690 Notes: 24 Cornell L. Q. 129; 
13 Rocky Mt. L. Rev. 148; 3 Wyo. L. J. 169; Vander- 
bilt L. Rev. 189; A.L.R. Notes: 166 A.L.R. 469. 


‘166 A.L.R. 469, 471; Yates: Purposeful Action 
and Accidental Means 1949 Ins. L. J. 727; Notes: 34 
Cornell L. Q. 129, 130; 8 Wyo. L. J. 169, 170. 
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result was unexpected.’ This admitted dis- 
tinction between the cause and the result 
has been criticized by many writers and 
judges. Justice Cardozo declared “the at- 
tempted distinction between accidental re- 
sults and accidental means will plunge this 
branch of the law a ‘Serbonian bog.’ ’* 
The Supreme Court of Colorado, in con- 
curring with Justice Cardozo, stated: 
“Whatever kind of a bog that is, we con- 
cur.’"” The view of Justice Cardozo rejects 
the distinction between “cause” and “re- 
sult”, and looks solely to the result, hold- 
ing that if the result was something unfor- 
seen or unexpected, it occurred by acci- 
dental means." The trend of authority is 
apparently in the direction of this latter 
view." 

Two cases which illustrate the problems 
in this field are Carswell v. Railway Mail 
Ass’n., (1925, C.A. 5th) 8 F. 2d 612 and 
Bankers’ Health & Accident Co. v. Shad- 
den, (1929 Tex.) 15 S.W. 2d 704. In the 
Carswell case the assured suffered acute 
dilation of his heart as a result of exertion 
in cranking his automobile. The court 
held that the voluntary act of trying to 
start the car was inconsistent with an in- 
jury from accidental means and recovery 
was denied. 


In the Shadden case, the assured also suf- 
fered dilation of the heart as a result of 
excrtion and strain in cranking his auto- 
mobile. The court held that death was as 
a result of accident means. 


The difference is the result in the two 
cases can be explained by applying the 
above enumerated tests. The court in the 
Carswell case thought that Test 3 (wheth- 
er the act causing the injury was intention- 
al or voluntary) should apply and stated 
that (p. 612): 


“Where one voluntarily undergoes 
physical exertion and nothing unexpect- 
ed happens or unintended happens while 
he is doing so, the fact that such exer- 
tion unintentionally and unexpectedly 
causes injury does not make the means 


‘Landress v. Phoenix Mut. Life Ins. Co. (1933) 


121 S. 491, 499 (dissenting opinion). 


‘Equitable Life Assur. Soc. v. Hemenover, (1937) 
100 Colo. 231; 67 P. 2d 80; 110 A.L.R. 1270. 


*166 A.L.R. 469, 473; 24 Cornell L. Q. 129, 130; 
3 Wyo. L. J. 169, 170. 


"166 A.L.R. 469, 473. 
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whereby such injury is caused, namely, 
the voluntary exertion, accidental.’”” 


The court in the Shadden case rejected 
the distinction between accidental means 
and accidental results and found the iden- 
tical injury to be unexpected.’ The court 
declared at page 705: 


‘Cases involving injury resulting from insured’s 
voluntary act are collected in 14 A.L.R. 788; 35 A.L.R. 
1191; 42 A.L.R. 243; 45 A.L.R. 1528; 71 A.L.R. 1437; 
111 A.L.R. 628; the following were held not to be 
injuries by accidental means; Landress v. Phoenix 
Mut., 291 U.S. 491, 54 Sup. St. 73 (1933), (insured 
overcome by heat in playing golf); Aetna Life v. 
Kent, 73 F. 2d 685 (C.C.A. 6th 1934). (stresses slip 
between effect and cause); Stewart v. Travelers, 
81 F. 2d 25 (C.C.A. 5 1936); Northern v. Met. Life, 
231 Ala. 105, 163 So. 635 (1935) (pulling hair from 
nose) but cf., N. Y. Life v. Kassly, 87 F. 2d 236 
(C.C.A. 7th 1937); Szymanska v. Eq. Life, 37 Del. 
237, 183 Atl. 309 (1936); Comm. Car. Ins. Co. v. 
Matthews, 57 Ga. App. 446, 195 S.E. 887 (1938); 
Smith v. Travelers, 219 Mass. 147, N.E. 106, 607 
(1914), (Inhaling of nasal douche); North Amer. 
Co. v. Henderson, 180 Miss. 395, 177 So. 528 (1937), 
(case of injury by accidental means); Caldwell v. 
Travelers, 305 Mo. 619, 267 S.W. 907 (1934), (op- 
eration); Allendorf v. Fidelity 250 N.Y. 527, _ 
nic. Ct. of Syracuse 1938), (injured back in lifting 
overhead door); Hesse v. Travelers, 299 Pa. 125, 
149 Atl. 96 (1930), (hypersensitivity to anaesthe- 
tic): Trau v. Pac. Accident, 98 Pa. Super Ct. 89 
(1929), (rupture in strapping truck); Sizemore v. 
Nat. Casualty, 108 W. Va. 550, 151 S.E. 841 (1930); 
Mitchell v. New York Life Ins. Co., (1940) 136 Ohio 
St. 551; 27 N.E. 2d 243, (enema). Sunstroke cases 
following rule: Nickman v. N.Y. Life, 39 F. 2d 763, 
(C.C.A. 9th 1930); Met. Life v. Buhaty, 92 F. 2d 1 
(C.C.A. 10th 1937); Harlow v. Calif. State Co., 206 
Cal. 141, 373 Pac. 560 (1928); Rollins v. Life and 
Ca. Ins. Co. of Tenn., (1950) 190 Tenn. 89, 228 
S.W. 72. Contra: U.S. Fid. & Guaranty v. Hol- 
finger, 185 Ark. 50, 45 S.W. 2d 866 (1932); Md. Cas. 
v. Hozen, 79 P. 2d 577 (Okla. 1938); Goethe v. 
N. Y. Life, 183 S.C. 126, 190 S.E. 451 (1937). 


*The following were injuries by accidental 
means: Radius v. Travelers, 87 F. 2d 412 (C.C.A. 
9th 1937); Schleicher v. Gen Accident Co., 240 Il. 
App. 247 (1926), (death from gas administered by 
dentist); Met. L. v. Williams, 178 So. 477 (Miss. 
1938); Lewis v. Ocean Accident Corp., 224 N. Y. 18, 
120 N.E. 56 (1918), (pimple caused infection), (but. 
cf. Northern v. Met. L., 231 Ala. 105, 163 So. 635 
(1935); Townsend v. Comm. Travelers, 231 N.Y. 
148, 131 N.E. 871 (1921), (insured developed septic 
poisoning as a result of use of hypodermic needle) 
(but. cf. Barnstead v. Comm. Travelers, 204 App. 
Div. 473, 198 N.Y. Supp. 416 (Ist Dep’t 1923); 
Schwartz v. Comm. Travelers, 132 Misc. 200, 229 
N.Y. Supp. 669 (Sup. Ct. 1928), (hemmorrhage 
caused by picking scar); Moritzouchas v. Met. Bank, 
69 Utah 309, 254 Pac. 1005 (1927), (rupture in lift- 
ing timer), (but cf. Trau v. Pac. Accident, 98 Super. 
Ct. 89 (1921); Whatcott v. Cont. Casualty, 85 Utah 
406, 39 P. 2d 733 (1935), (insured died due to hy- 
persensitivity to novacaine), (but cf. Travelers v. 
Shane, 64 F. 2d 55 (C.C.A. 8th 1933); Griswold v. 
Met. Life, 12 Vt. 367, 180 Atl. 649 (1935), (insured 
cut by flying splinter in chopping wood); Hornfall 
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“* * * In the cranking of the Ford 
car, an action, not unusual nor ordi- 
narily deadly in its effects, something 
unforseen, unexpected, and unusual oc- 
curred, which produced the injury re. 
sulting in the death of the deceased, and 
it is our conclusion that his death, under 
the circumstances, resulted through me. 
chanical, external, violent, and accident- 
al means, according to the terms of the 
policy sued on.* * *” 


It is submitted that this difference in re. 
sult depends primarily upon the definition 
of accident which is believed controlling 
in the particular case by the particular 
court. In the Carswell case the court found 
the assured’s act to be voluntary and in- 
tentional even though his injuries were un- 
intended and unexpected. The court was 
apparently of the opinion that an unex. 
pected result was not sufficient to consti- 
tute an accident where the causes of the 
result were intentional and _ voluntary. 
Thus, the court, in effect, held that Test 3 
was controlling. 

The Shadden case, on the other hand, 
looked only to the unintended and unex- 
pected result. Thus, by applying only the 
first test of accident, a result different from 
the Carswell case was obtained. 

The conflict between Test 1 (unexpect- 
ed result) and Test 3 (intent) in accident 
insurance also exists in a line of assault 
and battery cases. The problem, however, 
differs from the problem in the preceding 
cases, inasmuch, as the intentional act is 
no longer the act of the assured, but is the 
act of a third party. 

Let us take a fact situation where a per- 
son takes out an accident insurance policy 
which protects him against injuries caused 
by accidental means. One day, while walk- 
ing down the street, a stranger strikes the 
assured viciously with an iron pipe. The 
person who injured the insured had every 
intention of causing the injury which he 
inflicted. Whether or not the assured 
would recover under his accident insurance 
policy would depend upon which view was 





v. Pac. Life, $32 Wash. 132, 73 Pac. 1028 (1933), 
(insured strained heart in lifting iron bar); Ft. 
Worth Mut. v. Miller, 280 S.W. 338 (Tex. Civ. App 
1926), (burst bloodvessel in pushing automobile); 
Murphy v. Travelers Ins. Co., (1942) 141 Neb. 41; 
2 N.W. 2d 576; (x-rays); Mangol v. Metropolitan 
Life Ins. Co., (1939, 8 C.A.) 103 F. 2d 14, (pulling 
hair from nose); Burr v. Commercial Travelers 
Mut. Acci. Ass’n., 295 N.Y. 294, 67 N.E. 2d 218, 
(shoveling snow). 
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followed by the court in his jurisdiction. 
If the court looks solely at the result, the 
assured would recover as the injury to him 
was something unforessen and unexpect- 
ed (Testl). However, under the contrary 
view, the assured would probably not re- 
cover, inasmuch as the act on the part of 
the wrongdoer was wilful and intentional 
(Test 3), and, as such, was not an acci- 
dent. The majority view holds that an 
injury is accidentally received when, with- 
out fault of the injured person, it is inten- 
tionally inflicted by another.” 

While the courts quite often use the de- 
cided cases in the accident field for au- 
thority in the public liability field, it is 
submitted that a difference in the purpose 
of the liability policy should bar such an 
indiscriminate use of the accident cases.” In 
a general liability policy when the assured 
takes out a policy to protect himself from 
injuries caused by accident, he is endeavor- 
ing to protect himself against claims made 
against him by third parties. Therefore, 
if he assaults a third person, the injury 
sustained by the injured party is just as 
unusual and unexpected to the injured 
party as in the accident insurance cases. 
However, the resultant monetary injury 
sustained by the insured is not an unex- 
pected result of his voluntary and inten- 
tional act. 

It is submitted that because of the dif- 
ference in the nature of the event to be 
insured against, Test 1 (unexpected result) 
should be applied to assault and battery 
cases in the accident field and Test 3 (in- 
tent) in the public liability cases. An as- 
sured under a _ public liability policy 
should not be protected against his inten- 
tionally wrongful acts.* The general lia- 
bility policy apparently has taken care of 
this problem by including in its insuring 
agreements a statement of the majority 
view,” that an “assault and battery shall 


“The assault and battery cases involving accident 
insurance are collected in Notes 20 A.L.R. 1123; 57 
A.L.R. 972; 116 A.L.R. 396. 


"The assault and battery cases involving liabil- 
ity insurance are collected in Notes, 73 A.L.R. 414; 
162 A.L.R. 244. 

"The public policy of California prohibits pro- 
tection of an assured for a deliberate wrong. Sec- 
tion 533 of the California Insurance Code states: 
“An insurer is not liable for a loss caused by the 
willful act of the insured.” 

“The majority view is set forth in Huntington 
Cab Co. v. American Fidelity & Casualty Co. (1946, 
C.A6) 155 Fed. 117, 119, “The District Judge 
showed in his opinion that under accident and 
life insurance policies and under public liability 
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be deemed an accident unless committed 
by or at the direction of the insured.” 

Not only is there difficulty in the appli- 
cation of Test 1 and 3, but there is also 
difficulty in the application of Test 3 in 
determining “intention”. For example, in 
one case the court decided that the deci- 
sion of the master of a vessel to take it 
through the ice fields in the Bering Sea 
was not a wilful act. There, the insurance 
company had to pay for the negligence of 
the skipper.“ In the second case, involving 
identical facts, the court held the decision 
of the master amounted to a wilful act 
and the insurance company was relieved 
of any liability.” 

The following cases illustrate the diffi- 
culties encountered with the term “acci- 
dent” when the definition that the act was 
unusual and unexpected (Test 1) and that 
it is a sudden and instant happening iden- 
tifiable in time and space (Test 2) con- 
flict. In Canadian R. R. Corp. v. Indem- 
nity Ins. Co., the employee sought to re- 
cover for personal injuries from radium 
poisoning caused by the use of radium and 
radioactive materials in plaintiff's work 
due to continuous exposure to radioactive 
materials during the seven months’ period 
of her employment. The insurer refused 


“Nome Beach Lighterage & Transportation Co. 
v. Munich Assurance Co., 1903 C. C. N. D. Cal. 
125 F. 820. 

"Standard Marine Ins. Co. v. Nome Beach Light- 
erabe & Transportation Co. (9th Cir., 1904) 139 F. 
636. 





policies covering places of business such as a thea- 
tre or filling station, the overwhelming weight of 
authority holds that an injury is accidentally re- 
ceived when, without fault of the injured person, 
it is intentionally inflicted by another. The mat- 
ter is determined from the standpoint of the in- 
jured person and not from the standpoint of the 
agressor. If the injury is caused by the insured 
himself or by his employee with his authority or 
consent, it is not accidental under either form of 
policy, and so coverage is denied; but where an 
intentional injury is inflicted by an employee of 
the insured without the latter’s authority or con- 
sent, it is generally held, a few decisions to the 
contrary, that the injury is suffered as the result 
of an accident within the meaning of the con- 
tract of insurance. Georgia Casualty Co. v. Alden 
Mills, 156 Miss. 853; 127 So, 555; 73 A.L.R. 408; 
Archer Ballroom Co. v. Great Lakes Casualty Co., 
236 Wis. 549; 295 N.W. 702; Fox Wisconsin Corp. 
v. Century Indemnity Co., 219 Wis. 525; 263 N.W. 
567; Westerland v. Argonault Grill, 187 Wash. 437, 
60 P. 2d 228; E. J. Albrecht Co. v. Fidelity & Cas- 
ualty Co., 289 Ill. App. 508; 7 N.E. 2d 626; Flora- 
bell Amusement Corp. v. Standard S. & Cas. Co., 
256 App. Div. 221, 9 N.Y.S. 2d 525; 71 U.S. Law 
Rev. 5. Cf. Gordon v. Indemnity Ins. Co. of N. A., 
6 Cir., 123 F. 2d 363.” 
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to defend the suit and the employer set- 
tled the claim and brought suit on its gen- 
eral comprehensive liability policy which 
provided coverage for “bodily injury * * * 
caused by accident.” 

The insurer relied on definition 2, and 
the employer on the first definition of “ac- 
cident.” ‘The appellate court held (342 
Ill. App. 456, 468) in favor of the insurer 
holding that the word “accident” must be 
a sudden and instant happening traceable 
to some definite time and place. 

The Illinois Supreme Court, in an un- 
published opinion (7 CCH. F. & C. 607), 
affirmed, stating that “the long and con- 
tinuous exposure causing the injury or dis- 
ease in the case at bar can hardly be de- 
scribed as a sudden event or occurrence, 
* * *” 

However, in a subsequent opinion pub- 
lished in 411 Ill. 325 and written by a dif- 
ferent justice of the court, the Illinois Su- 
preme Court reversed, holding that the 
“disability was an event which took place 
without her foresight and expectation,” 
and declaring that the “definite time and 
origin” qualification did not apply (332). 

Again, the result depended upon which 
definition of “accident” was determined to 
control. The injury was unusual and un- 
expected, but it was not sudden or instant, 
nor was it identifiable in time or space. 
The appellate court, and at least one su- 
preme court justice, apparently favored the 
application of the second definition, while 
the majority of the court felt that only the 
first defintion should be considered. 

The bitterness of this controversy is also 
illustrated in Golden v. Lerch Bros., Inc., 
(1941) 211 Minn. 30, 300 N.W. 209, where 
the insurance provided workmen’s com- 
pensation and employer’s liability protec- 
tion on an accident basis. The employee 
contracted silicosis from improper ventila- 


"The holding of the Illinois Supreme Court ap- 
pears to be the majority view. Maryland Casualty 
Co. v. Pioneer Seafoods Co., 116 F. 2d 38; Globe 
Indemnity Co. of New York v. Banner Grain Co., 
90 F. 2d 774; Webb v. New Mexico Pub. Co., 
47 N.M. 279; 141 P. 2d 333; Aldrich v. Dole, 48 
Idaho 30, 249 Pac. 87; McNeely v. Carolina Asbes- 
tos Co., 206 N.C. 568; 174 S.E, 509; King v. Travel- 
ers Ins. Co., 141 Neb. 41, 2 N.W. 2d 576; Hoage v. 
Royal Indemnity Co., 90 F. 2d 387; Tomnitz v. 
Employers Liability Assurance Corp., 343 Mo. 321; 
121 S.W. 2d 745; cf. Soukop v. Employers Liability 
Assurance Corp., 341 Mo. 614; 108 S.W. 2d 86; Up- 
dike Investment Co. v. Employers Liability Assur- 
ance Corp., 131 Neb. 745; Shaw v. United States 
Fidelity & Guaranty Co., 101 F. 2d 92; American 
Mutual Liability Ins. Co. v. Agricola Furnace Co., 
236 Ala. 535; 185 So. 677. 
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tion. The employee recovered against his 
employer. The court split four to three 
with the majority holding no accident as 
the injury resulted from a slowly develop- 
ing disease. (Applying Test 2.) The dis- 
sent asserted that where the injury was un- 
designed and unforseen, it resulted from 
accident. (Test 1).” 

Other cases involving public liability 
policies, apparently inconsistent, are clari- 
fied by applying these tests. In Jackson v. 
Employers Liability Assurance Corp., 
(1931) 139 Miss. 686, 248 N.Y.S. 207; af. 
firmed 234 App. Div. 893, 254 N.Y.S. 1010; 
affirmed 259 N.Y. 559, 182 N.E. 180 (1932), 
a tenant recovered a judgment from his 
landlord for the death of his child for 
failure to provide sufficient heat. The 
child died after a month’s illness. The 
landlord sued his insurer. The court con- 
cluded that inasmuch as the lack of heat 
continued at intervals, due to lack of coal 
and failure of the heating apparatus, the 
policy did not apply. The court declared 
that the happening must not only be un- 
expected and unusual but one referable to 
a definite and fixed period.” (Both Tests 
1 and Test 2 must occur.) 

In Cohen v. National Cas. Co., (1941) 
29 N.Y.S. 2d 999, the plaintiff recovered 
against the landlord as a result of injuries 
sustained by the plaintiff when she was 
compelled to open the windows as the re- 
sult of gas permeating her apartment, a 
draft was created, causing a severe cold. 
In a suit on the policy, the plaintiff re- 
covered because her injuries could be as- 
signed to a single incident identifiable in 
time and space. In this case, both the first 
and second definitions of “accident” were 
complied with. In the Jackson case the 
illness could not be localized and the court, 
by applying the second definition, found 
no accident. 

Another situation where the first two 
defintions of “accident” come into con- 
flict are those involving dust, smoke, etc. 


“Cases following the majority of the court in the 


Golden case are: U. S. Radium Corp. v. Globe 
Ind. Co., 13 N. J. Misc. 316, 178 Atl. 271, affirmed 
116 N.J.L. 90, 182 Atl. 626; Taylor Dredging Co. 
v. Travelers Ins. Co., 90 F. 2d 449 (CA. 2d); 
Jackson v. Employers’ Liability Assurance Corp., 
248 N.Y.S. 207, affirmed 234 App. Div. 893, 254 
N.Y.S. 1010, affirmed 259 N.Y. 559, 182 N.E. 180. 
The cases are collected in 112 A.L.R. 158; 64 A.LR. 
966; 52 A.L.R. 374. In this connection also see: 90 
A.L.R. 619; 23 A.L.R. 335; 6 A.L.R. 1466. 

*To the same effect New York Casualty Co. v. 
Barbieri, (1949) 196 Misc. 203 (failure to furnish 
heat—son died from pneumonia.) 
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In United States Fidelity & Guaranty Co. 
y. Briscoe, (1952) 239 P. 2d 754, the in- 
sured was a cement contractor. He sued 
the insurer on a liability policy for attor- 
neys’ fees and expenses incurred by the 
plaintiff in defending suits for damages 
caused by cement dust from a cement load- 
ing mill used by the plaintiffs in perform- 
ance of a construction contract. The ce- 
ment dust filled the air and settled on the 
property of the persons bringing suit. The 
court held the injuries were not “caused by 
accident” within the meaning of the pol- 
icy, inasmuch as an accident is a distinc- 
tive event that takes place by some unex- 
pected happening, the date of which can 
be fixed with certainty. 

The most difficult cases involved in the 
“treadmill of definition” of “caused by 
accident” are those involving injury to 
third persons as the result of the negli- 
gence of the employees of the insured. In 
these cases the second definition of “‘acci- 
dent” is usually complied with as the acts 
causing the injuries are for the most part 
sudden and instant and identifiable in 
time and space. The difficulty arises in 
endeavoring to determine whether they 
are intentional (Test 3), and unusual, un- 
expected and unforseen acts (Test 1). 

One view is represented by the case of 
Neale Construction Co. v. United States 
Fidelity & Guaranty Co., (1952) C. A. 10, 
199 F. 2d 591, 7 F. & C. 1063. A judgment 
was entered against the insured for breach- 
ing a contract to splice telephone cables 
and make certain installations. The as- 
sured negligently performed the contract 
and brought suit on a comprehensive gen- 
eral automobile liability policy. 

The court held that there was no liabil- 
ity under the policy as there was no acci- 
dent. 


“The natural and ordinary conse- 
quences of a negligent act do not consti- 
tute an accident. If one negligently 
erects a roof by the use of weak or inade- 
quate rafters, the roof is liable to col- 
lapse, but its fall is not an accident be- 
cause such is the ordinary result of such 
construction. Here certain standards 
were required for these installations. 
Because of the negligent manner in 
which the wires were spun, certain dam- 
age resulted * * *, but these results were 
the usual, ordinary and expected results 
of such negligent construction. Such re- 
sults were in no sense sudden, unexpect- 
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ed or unanticipated. When the means 
used and intended to be used produce 
results which are their natural and prob- 
able consequences, there has been no ac- 
cident, although such results may not 
have been intended or anticipated.” 


The opposite view is set forth in Rex 
Roofing Co. v. Lumber Mutual Cas. Co. of 
N.Y., (1952) 280 App. Div. 665, 7 CCH. F. 
& C. 1026. The plaintiff was engaged in 
resurfacing a roof of an apartment build- 
ing, and because of inclement weather was 
forced to suspend operations. No tarpaul- 
ins or coverings were placed over the work 
and, as a result, melting snow entered the 
interior of the building causing damage. 
The insurer disclaimed liability on the 
ground that the occurrence was due to 
faulty workmanship and was not “caused 
by accident.” In holding against the insur- 
er, the court declared: 


“While undoubtedly the intentional 
infliction of injury cannot be regarded 
as an accident and conduct may be so 
heedless as to be equated to the willful, 
we cannot take seriously the suggestion 
that plaintiff's conduct here was more 
than negligent. Defendant does not go 
so far as to suggest that negligence on 
the part of plaintiff absolves the defend- 
ant of liability or that the term ‘acci- 
dent’ should be so narrowly construed 
as to rule out an occurrence caused by 
negligence. Indeed, negligence would 
be the predicate af any liability insured 
against and defendant concedes that in 
construing a contract of this kind, words 
should not be given a technical mean- 
ing but should be taken as they would 
be understood by an average man. We 
have no doubt that the average man 
would consider the occurrence in ques- 
tion as an ‘accident’ in the common con- 
ception of that word.” 


While the majority of courts appear to 
hold that accident is broader in scope than 
negligence and, therefore, claims due to 
the assured’s negligent performance of his 
work are covered,” it is obvious that the 
question is not without difficulty. 


“But see: A. S. Schulman Co. v. Maryland Cas. 
Co., (N. D. Ill. 1948) 6 CCH. F. & C. 693. 

*American Mutual Liability Ins. Co. v. Buckely 
& Co., (1941) C. A. 3 117 F. 2d 845, (negligently 
left dynamite caps exposed); Travelers Ins. Co. v. 
Reed Co., (Tex. 1939) 135 S.W. 2d 611, (agent neg- 


(Continued on next page) 
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The problem of intent often enters in- 
to the question of accident to further com- 
plicate matters where a negligence prob- 
lem is involved. 

To illustrate, in Cross v. Zurich General 
Accident and Liab. Co., the assured, while 
cleaning the outside of a building with 
hydrofluoric acid, etched the window glass 
and the building owner sought to recover 
from the plaintiff who sought from the de- 
fendant under a liability policy. The dis- 
trict court (7 CCH. F. & C. 7) held that 
the damage was not caused by accident, 
because (1) the act was intended (Test 3) 
and (2) because it was expected (Test 1). 
Judge Barnes declared: 


“* * * Coming now to the question, 
Was the result of the use of the hydro- 
fluoric acid ‘accidental’? The evidence 
is undisputed that hydrofluoric acid 
will etch glass and that it will etch the 
window glass in a building on which it 
is used as a cleaning agent unless the 
glass is in some way masked. According- 
ly, it cannot be said that the results of 
the use was unforseen, unexpected and 
unusual. And it cannot be said that it 
was ‘accidental’,—because the result fol- 
lowed ‘from ordinary means, voluntarily 
employed, in a not unusual or unexpect- 
ed way’ (U.S. Mutual Accident Assn. v. 
Barry, 131 U.S. 100). In other words, the 
use of the hydrofluoric acid was not ac- 
cidental. It was by the express direction 
of the plaintiffs and the result was not 
accidental because it was reasonably to 
be expected. * © o™ 


The U. S. Court of Appeals, Seventh Cir- 
cuit, reversed, declaring (184 F. 2d 608, 
611): 


“The basis for the decision of the trial 
court was that plaintiffs intentionally 


*Also see: Hardware Mutual Casualty Co. v. 
Gerrita, 8 CCH. F. & C. 16, (building encroached 
on property); Thomason Co. v. Lumberman’s Mu- 
tual Cas. Co., (1950, C.A. 4) 183 F. 2d 729, (piled 
dirt); Langford Electric Co. v. Employers Mutual 
Ind. Co., (1949) 210 Minn. 289; 297 N.W. 843, 
(trespass to cut trees). 





ligent not wilful); Morris & Co. v. Lumber Mutual 
Ins. Co. (1937) 163 Misc. 715 (workmen walking 
on theatre ceiling); Koch v. Ocean Acc. & Guaranty 
Corp., (1950) 7 F. & C. 190, (defective repairs, bad 
carpentry); Viking Automatic Sprinkler Co. v. Pa- 
cific Indemnity Co., (1943) 19 Wash. 2d 142, P. 2d 
394, (turned off sprinkler valve); that mere negli- 
gence is recoverable under automobile liability pol- 
icies; see cases collected in 173 A.L.R. 503, 506. 
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used hydrofluoric acid in the solution 
and failed to take precaution of cover- 
ing the windows with grease or heay 
paper. But failure to take a proper or 
effective precaution does not prove in- 
tent to damage. Plaintiffs may have 
been negligent in not keeping sufficient 
water on the windows, but the very fact 
that water was applied to each window 
negatives any idea that plaintiff intend 
ed to damage same. And lacking such 
intent, the damage was accidental, even 
though caused by negligence.’” 


The difficulties that arise where the as. 
sured is liable to third parties because of 
negligence are especially complicated due 
to the fact that the basis of the assured’s 
liability to third parties for negligence is 
based on the concept of foreseeability, 
(that if you perform certain acts, certain 
unforeseeable results will follow, which 
you could have avoided if you had acted 
properly “with due care”, under the cir- 
cumstances). ‘Thus, liability under the 
foreseeability test depends upon expected 
results and negatives the idea of an un 
usual, unexpected event, one of the tests 
for an accident. Furthermore, to the lay- 
man “accident” often means an event hap- 
pening without fault of anyone, while fault 
is the basis of negligence. In this sense, 
negligence and accident are inconsistent. 

If, on the other hand, one performs cer- 
tain acts for the purpose of accomplishing 
a certain result and a different but fore- 
seeable result occurs, the fact that he in- 
tended to perform each and every act 
which he did perform also negatives the 
idea of accident. 

It is submitted that this circular reason- 
ing is not helpful in the liability policy 
field. If this reasoning is followed, then 
accident and negligence are inconsistent 
and it is difficult to determine exactly 
what protection the policy affords the as- 
sured. 

“Therefore, the majority view (as ex 
pressed in Rex Roofing Co. v. Lumber Mu- 
tual, supra) holding that “caused by acci- 


“Travelers Insurance Co. v. Reed Co., (Tex. 929) 
135 S.W. 2d 611; Morris & Co. v. Lumber Mutual 
Ins. Co., (1937) 298 N.Y.S. 227, 163 Misc. 715. Also 
see cases collected in 173 A.L.R. 503, 506—negligence 
is recoverable under an automobile liability policy. 


*That damage may result to third persons for 
which the assured may be legally responsible al- 
though not negligent, see: Isaacson Iron Works v. 
Ocean Acc. & Guar. Corp., (1937) 191 Wash. 221; 
70 P. 2d 1026, 1030. 





Janua 


dent” 
assure 
view. 
Thi 
tions 
which 
exhau 
conch 
innur 
single 
That, 
tests, 
and 
upon 
lic li 
and 1 
Ina 
on th 
if no 
woul 
word 
and 
serve 
the c 
“OCCL 
ative 
speci 
unex 


plete 
v. Re 
oper: 
Ins. | 
assa 
Cas. 
wilfu 
man’ 
(mal 


January, 1956 


dent” does include the negligent acts of the 
assured, would appear to be the better 
view. 

The foregoing cases are only illustra- 
tions of the particular area of the law of 
which they are a part and are by no means 
exhaustive. It is submitted that the only 
conclusion that can be reached from the 
innumerable cases, is that there is no clear 
single meaning for the word “accident”. 
That, in practice, the courts apply three 
tests, any two of which may be conflicting, 
and the test which applies will depend 
upon the type of policy (accident or pub- 
lic liability), the particular fact situation, 
and the attitude of the particular judge. 

Inasmuch as the state of legal reasoning 
on this subject appears to be in confusion, 
if not in chaos, one wonders whether it 
would not be preferable to discard the 
word “accident” from insurance policies 
and attempt to find other definitions to 
serve the particular purpose. For example, 
the coverage could be broadened by using 
“occurrence” as a substitute. In the altern- 
ative, “accident” might be retained but 
specifically defined as an unintentional, 
unexpected, violent, sudden and instant 
happening, identifiable in time and space, 
including (or excluding) negligent acts on 
the part of the assured. Such a definition 
may circumvent the present tendency to 
construe the definition as an unintention- 
al “or” unexpected “or” violent and in- 
stant happening, thereby creating three 
tests where one was intended. 

Cases where the insurer has attempted 
specific definition™ or various exclusions” 
have been effective for the most part in 
limiting the liability of the insurer. For 
example, in Isaacson Iron Works v. Ocean 
Accident & Guar. Corp., (1937) 191 Wash. 
221, 70 P. 2d 1026, the assured sued on a 


“Isaacson Iron Works v. Ocean Acc. & Guar. 
Corp., (1937) 191 Wash. 221; 70 P. 2d 1026. 
*Berger Bros. Elec. Motors v. New Amsterdam 
Cas. Co., (1944) 46 N.Y.S. 2d 64; 58 N.W. 2d 717; 
5 CCH. F. & C. 375, (excluded accidents from de- 
fective workmanship after work completed); Lar- 
son v. General Cas. of Wis., —- B. C. Minn. 99 
F. Supp. 300, (excluded completed operations— op- 
erations not completed); Smith v. United States 
Fid. & Guaranty Co., (1942) 6 N.W. 2d 8, (com- 
pleted operations exclusion); Standard Acc. Ins. Co. 
v. Roberts, (1942 C.A. 8) 132 F. 2d 794, (completed 
operations exclusion); Farm Bureau Mutual Auto. 
Ins. Co. v. Hammer, (1949, C.A. 4) 177 F. 2d 793, 
assault and battery exclusion); Hill v. Stand. Mut. 
Cas. Co., (1940 7 C.A.) 110 F. 2d 1001, (excluded 
wilful, wanton or intentional acts); Harris v. Fire- 
man’s Fund, (1953 Wash.) 8 CCH. F. & C. 104, 
(malpractice exclusion—O.L.T. policy.) 
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public liability policy. The assured was a 
contractor who undertook to erect a steel 
frame upon the roof of a building. Its 
workmen left uncovered openings through 
which rain entered the building, damag- 
ing property of the building owner. The 
insurer declined to defend the suit against 
the assured. A judgment was recovered 
against the assured, who brought suit on 
the policy. The policy insured against loss 
as the result of an accident caused solely 
and directly by the assured’s business o1 
work covered. The policy further pro- 
vided: 


“*(1) (a) The Assured agrees to use 
due diligence and exercise reasonable 
care to avoid doing damage to property 
of others. (b) It is mutually agreed that 
this endorsement shall not cover dam- 
age made necessary by the nature of the 
work or by the manner of doing it, nor 
damage due to ordinary wear and tear 
caused by the Assured’s operating equip- 
ment, nor damage inientionally inflict- 
ed; it being the purpose of this endorse- 
ment to apply solely to “accidental” 
property damage, by which term is 
meant—an unexpected, fortuitous occur- 
ence, an unpremeditated mishap or 
event.’ ”’ 


At pages 1029-1030 the court declared: 


“Nowadays many policies are written 
which by their terms protect the insured 
against his own negligence. The ordi- 
nary automobile indemnity coverage 
and insurance against fire are of this 
class. Such policies are not against pub- 
lic policy. Nevertheless, the theory of 
insurance which protects the insured 
against damage to a third person result- 
ing from accident occurring in the 
course of the insured’s operations, but 
which does not protect the insured 
against the result of his own negligence, 
is perfectly reasonable. It is for the in- 
surer to determine what insurance he 
will write for a certain premium, and 
for one desiring insurance to determine 
whether or not any given policy affords 
him protection which he desires, and 
for which he is willing to pay the prem- 
ium demanded. It is a matter of bal- 
ancing risk against cost of protection. 
* * 
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“The policy is limited to protection 
against damage resulting from an acci- 
dent. The insurer’s liability is thus at 
the very outset considerably limited. 
Damage made necessary by the nature of 
the work or by the manner of doing it 
are also eliminated. There is nothing 
essentially illogical or even unreasonable 
in a provision to the effect that the in- 
surer shall not be liable in case the in- 
sured be guilty of negligence. That pro- 
vision of the policy must either be given 
effect according to its plain language, 
or by the judicial interpretation written 
out entirely. If in the case at bar re- 
spondent may recover against appellant, 
it is difficult to imagine what respond- 
ent’s agreement to exercise reasonable 
care and use due diligence means. The 
words are plain and scarcely susceptible 
of construction. To limit the language 
by judicial construction appears un- 
reasonable.” 


The question naturally arises whether 
there is any duty upon the insurer to de- 
fend a suit which does not allege a cause 
of action that comes within the purview 
of coverage of the policy. The general 
rule is that there is no duty upon the in- 
surer to defend in such cases. There are, 
of course, exceptions. The case of C. Y. 
Thomason Co. et al., v. Lumbermens Mu- 
tual Casualty Company, decided August 
3, 1950 by the United States Court of Ap- 
peals, Fourth Circuit (South Carolina) 
and reported in 183 F. 2d 729, is authority 
for the following: 


Where action by owner of realty 
against contractor engaged in construct- 
ing an underpass and its surety contain- 
ed allegations that contractor’s actions 
that interfered with owner’s garage bus- 
iness were intentional, deliberate, long 
continued and unnecessary, consisting 
perhaps of negligence, but was devoided 
of any suggestion of accident, insurer 
under liability policy insuring contract- 
or against liability for damages caused 
by accident was not required to defend 


“Whether the insurer ought to defend 
such an action at least until it appears 
that the claim is not covered by the pol- 
icy is not free from doubt; but it seems 
to us that we should resolve the doubt 
in favor of the insured. In most cases— 
the case at bar was one—it will not be 
difficulat for the insurer to compel the 
injuréd party to disclose whether the in 
jury is within the policy; and, if it tran- 
spires that it is not, the insurer need go 
on no longer. There may be cases how 
ever, in which that question will remain 
uncertain even until the end of the trial, 
and, if the defendant is right, the in. 
sured will be obliged to conduct the de. 
fense of a claim which it turns out the 
insurer has promised to pay. We do not 
believe that, had the question been pre. 
sented to the parties in advance, they 
would have agreed that the promise to 
defend did not include all occasions in 
which the insurer eventually becomes 
liable to pay. The only exception we 
can think of is that the injured party 
might conceivably recover on a claim, 
which, as he had alleged it, was outside 
the policy; but which, as it turned out, 
the insurer was bound to pay. Such is 
the plasticity of modern pleading that 
no one can be positive that that could 
not happen. In such a case of course, 
the insurer would not have to defend; 
yet, even then, as soon as during the 
course of the trial, the changed character 
of the claim appeared, we need not say 
that the insured might not insist that the 
insurer take over the defense. When, 
however, as here, the complaint compre- 
hends an injury which may be within 
the policy, we hold that the promise to 
defend includes it. Finally, if there be 
an ambiguity in the language of the 
policy, since the choice is between im- 
posing the burden of the defense upon 
the insurer or the insured, the canon 
contra proferentem must prevail, espe- 
cially as the case involves construing an 
insurance policy.” 


It seems indisputable that some affirm- 
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would not be liable in event judgment present “hopeless confusion”. Because of 
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We call attention, however, to Lee v. liable for the payment of losses far beyond 
Aetna, 178 F. 2d 750, in which the follow- the underwriting intention. From the in- 
ing language appears: sured’s point of view, this undoutedl) 
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works to his disadvantage in the increase 
of premiums, as there is direct relationship 
between losses and premiums. We submit, 
therefore, that the term “accident” should 
either be eliminated and some other term 
substituted (one with fewer definitions) 


Products 


HE topic assigned to your committee 

is, of course, not only vast in scope but 
of tremendous interest and importance to 
lawyers today. 

The subject is particularly timely be- 
cause the complex mode of living virtual- 
ly requires every person to have some con- 
tact with all types of products, whether it 
be from the standpoint of consumer, deal- 
er or manufacturer. 

The everyday contact with thousands 
upon thousands of products by people in 
all walks of life leads the practicing law- 
yer into a most fascinating field of the law 
when his advice on the subject is sought. 

Until about twenty years ago, not many 
“products liability” cases found their way 
into the courts, but with better merchan- 
dising, greater education, changing po- 
litical philosophies and concepts, people 
have sought out lawyers and thus brought 
these cases into the courts for decisions. 
The results of some of the decisions in 
the courts have aroused law makers in 
the various states; and we find more and 
more legislation being drafted to cover 
the many facets of liability involved in 
what was once a “simple products liabil- 
ity case.” 

This activity on the part of the general 
public, lawyers, judges, juries, and legis- 
latures, has caused the insurance compa- 
nies to give particular attention to the 
many problems arising when a products 
liability case is litigated and coverage 
questions are raised. 

Therefore, your committee feels a dis- 
cussion of some of the problems confront- 
ing the lawyer in this field of the law will 
be of more than passing interest to the 


*Prepared by a subcommittee consisting of Har- 
ley J]. McNeal, chairman, Sumner Canary, Thomas 
N. Foynes, Frederick A. Moeller and Norman C. 
Skogstad. 
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or, in the alternative, “accident” should be 
specifically defined in the policy. What- 
ever remedial action is decided upon, the 
present confusion should improve. It is 
difficult to visualize how it could become 
worse. 


Liability* 


members of International Association of 
Insurance Counsel. 

For the sake of convenience and orderli- 
ness, the general subject has been divided 


into the following subdivisions: 


. Dealer’s Endorsement 
. Completed Operations 
. When an Accident Occurs 


. Cases of Interest Involving 
Products Liability 


I 


The press of competition and fear of the 
small retailer or distributor has created the 
“dealer’s endorsement” which is now made 
a part of most modern-day products liabil- 
ity policies. 

In some instances, however, such cover- 
age is either not obtainable or so costly 
that the manufacturer executes and de- 
livers to the particular seller or distributor 
demanding it, a “hold-harmless agree- 
ment” which can be made either general or 
specific in nature as the particular case 
requires. 

Some cautious sellers of products in this 
highly competitive field protect their bus- 
iness by investing in a comprehensive lia- 
bility policy which will protect them 
against liability claims, but generally most 
sellers demand they be named in products 
liability policies as additional insureds as 
part of the contract to sell the product, 
thus eliminating the payment of a prem- 
ium by the seller. 

Naturally, the complex problems of dis- 
tribution of a manufactured article to and 
the consumption of food by the ultimate 
purchaser and consumer have caused courts 
great concern as to the fixing of liability. 

It was because of the foregoing that 
many people became interested in the pro- 
posal of a Uniform Commercial Code (Ap- 
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proved in Final Draft May 18, 1951—The 
American Law Institute and National 
Conference of Commissioners on Uniform 
State Laws). 

There is a growing tendency among 
courts and writers to seek to make the 
manufacturer liable in these cases regard- 
less of the arguments concerning privity 
of contract and those cases where the man- 
ufacturer did not cause the defect which 
gives rise to the claim. This change in 
concept of the law can be traced directly 
to our changing political philosophy and 
theory of protecting the general public 
through social security and other legisla- 
tive measures. Thus it is that we can see 
the courts leaning toward the imposition 
of liability upon the source regardless of 
the number of intermediary channels 
through which the product has traveled to 
reach the injured consumer or user. 

It logically follows then, that this eco- 
nomic pressure forced upon the manu- 
facturer by the retailer causes the manu- 
facturer to exert every effort to produce 
an article or food which is not liable to 
harm the public. Thus there is a strength- 
ening of safety factors from the source to 
the ultimate user which is of inestimable 
value to the public. The resultant atten- 
tion given to these phases of production 
ultimately results in reductions by insur- 
ance carriers in premium rates. 

Therefore, the advent of the dealer’s en- 
dorsement as to products liability policies 
performs two very useful purposes by ex- 
tending protection to innocent interme- 
diaries and exerting pressure upon the 
manufacturer to produce the safest prod- 
ucts possible so as to cut costs of insurance 
and to avoid unfavorable publicity. 

A careful search of all cases and articles 
reveals no specific decisions by any courts 
pertaining to the use or interpretation of 
“dealer’s endorsements”, so that it must 
be concluded that no disputes have come 
about as a result of such endorsements be- 
ing made a part of products liability poli- 
cies. 


II 


The next subdivision of importance con- 
cerns itself with “completed operations”. 
These cases involve the question of period 
of time within which a manufacturer, dis- 
tributor or retailer may be held liable for 
injury after the sale or delivery or instal- 
lation of a product. 
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Where the cause of action sounds jn 
tort, is there any similar limitation by rea. 
son of lapse of time, acceptance and con. 
tinued use, or does the manufacturer have 
a never ending liability hanging over his 
head ready to fall whenever an injury oc. 
curs, be it 6 months, 6 years or 66 years 
after the article is sold and delivered? 
Further, suppose a manufacturer has poli. 
cies of liability insurance in effect through- 
out this period. Under which policy 
should claim be made, the one in effect 
when the negligence in manufacture oc. 
curred, or when the article was sold or 10 
years later when the injury is sustained 
and when possibly the manufacturer has 
switched from the product which caused 
the injury to an entirely different article? 
These questions could be multiplied but 
satisfactory answers are not available. 

Turning to the case law, it seems this 
problem has not arisen frequently or has 
not been deemed of sufficient importance 
for judicial comment. The court in Gor- 
man v. Murphy Diesel Co., 29 A. 2d 145 
(1942), had occasion to consider this prob- 
lem on the following facts: Plaintiff 
claimed he was injured by the explosion 
of a diesel engine which had been manu- 
factured by defendant. Plaintiff alleged 
that the engine contained “certain hidden 
and concealed structural and mechanical 
defects”, and that defendant knew or 
should have known that the engine was 
dangerous. The court finds that an intern- 
al combustion engine is not a thing of 
danger but when put to its intended use 
is imminently dangerous if negligently 
constructed. The court considers our prob- 
lem in the following language at Pages 147 
and 148 of 29 A. 2d: 


“The time when the accident and re- 
sulting injury occurred, whether soon or 
long after the sale and delivery of the 
article causing the injury, is manifestl: 
of importance upon the question of it 
known imminently dangerous qualit; 
when sold and delivered. In Huset v. 
J. 1. Case Threshing Machine Co., Supra, 
the injury occurred immediately after 
the sale of the threshing machine. In 
Statler v. Geo. A. Ray Mfg. Co., 1% 
N.Y. 478, 88 N.E. 1063, the explosion of 
a large coffee urn or boiler occurred at 
practically its first use. In Heizer v. 
Kingsland, etc., Mfg. Co., 110 Mo. 605, 
19 S.W. 630, 15 L.R.A. 821, 33 Am. St. 
Rep. 482, a threshing machine was used 
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for the first time on a Saturday; on the 
following Tuesday the steam cylinder 
exploded. In Necker v. Harvey, 49 Mich. 
517, 14 N.W. 503, due to a defective 
shaft, an elevator fell three days after 
its installation. In Heckel v. Ford Motor 
Co., 101 N.J.L. 385, 128 A. 242, 39 A.L.R. 
989, a pulley attached to a tractor burst 
shortly after its purchase. On the other 
hand, in Loop v. Litchfield, 42 N.Y. 351, 
1 Am. Rep. 543, the machine had been 
in operation for five years before a bal- 
ance wheel on a circular saw burst. The 
Court’s comment was that the risk 
could hardly have been an imminent 
one. In Ford Motor Co. v. Wolber, 7 
Cir., 32 F. 2d 18, a tractor had been in 
use for over two years before it ‘summer- 
saulted’ to the plaintiff's injury. This 
fact, said the Court, led to the conclu- 
sion that the manufacturer was not neg- 
ligent in the design and construction of 
the machine. In Lynch v. International 
Harvester Co., 10 Cir., 60 F. 2d 223, a 
threshing machine had been in use for 
five years during which time its opera- 
tors had walked in safety upon the cov- 
ering of a revolving cylinder, the col- 
lapse of which caused the injury. These 
facts, said the Court, were a conclusive 
denial and contradiction of the allega- 
tions that the machine was imminently 
dangerous to life and limb when it was 
sold and delivered. In Dillingham v. 
Chevrolet Motor Co., Supra, the auto- 
mobile had been in safe use for nine 
months. 
fact indicated perfect design and con- 
struction. 


* * * 


“In the absence of any averment to 
the contrary, it must be assumed that 
the engine had been in safe use by three 
different owners over a period of sixteen 
months before it exploded. Machinery, 
in general, is in the hands of persons 
varying in intelligence and habits of care. 
It deteriorates and weakens through use. 
These facts go very far to disprove the 
charge that the engine was both immi- 
nently and foreseeably dangerous to life 
and limb when it was sold. Rules of law 
imposing upon manufacturers of ma- 
chinery liability for negligence in con- 
struction are in aid of the general public 
welfare. A wise public policy necessar- 
ily requires some definite limitation to 
liability.” 
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The court holds that plaintiff has failed 
to point out any actionable negligence on 
the part of defendant and defendant’s de- 
murrer is sustained. 

One of the earlier cases involving this 
subject is Lill v. Murphy Door Bed Co., 
290 Ill. App. 328, 8 N.E. 2d 714 (1937). 
This was a suit for personal injuries al- 
legedly sustained when a bed in which 
plaintiff was lying suddenly broke, injur- 
ing her. A verdict for plaintiff was af- 
firmed on appeal. The defendant install- 
ed an in-a-door bed in the apartment 
which plaintiff had rented. Plaintiff 
claims negligence in manufacture, failure 
to inspect, and that defendant held itself 
out as the manufacturer. The cause of the 
injury was a bar at the head of the bed 
which broke causing the hinged head- 
board to strike plaintiff. The court finds 
that the piece of iron which broke was 
cracked and defective. The general rule is 
stated as follows: 


“That when an article is negligently 
constructed with defective materials, or 
where the manufacturer fails to inspect 
and to test, and persons are likely to be 
injured, the manufacturer or one who 
holds himself out as manufacturer, is 
liable.” 


With reference to the problem under dis- 
cussion, the court finds: 


“The length of time before the defect 
in the construction became known did 
not, in our opinion, preclude the plain- 
tiff from her right to recover damages 
for the injuries sustained, because when 
the accident did occur it was the result 
of the negligence of the defendant in 
failing to properly test said bed before 
its sale and discover the defective cast- 


ing.” 


Auld v. Sears, Roebuck & Co., 25 N.Y. 
Supp. 2d 491, 261 App. Div. 918 (1941) af- 
firmed in 288 N.Y. 515, 41 N.E. 2d 927, 
narrows the field of liability somewhat, at 
least to the extent of allowing ordinary de- 
terioration. In this case plaintiff sued for 
the loss of his wife’s services and for med- 
ical expenses alleging that he had pur- 
chased an electric washing machine from 
defendant in January of either 1936 or 
1937, which was used weekly until August, 
1938, when his wife was injured by the 
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wringer which suddenly spun around and 
struck her while she was pulling a sheet 
through it. Plaintiff claims negligent 
manufacture, failure to inspect and to 
warn, and breach of warranty. There was 
a pin which held the wringer in place and 
this pin had become worn so that the 
strain caused the locking device to slip, 
thus releasing the wringer. The court 
finds that defendant is held to the stand- 
ard of a manufacturer but finds no evi- 
dence of any inherently dangerous defect 
in design or manufacture. Also, there is 
evidence that the usual life of these pins is 
2 to 3 years. Then the court announces: 


“There is no duty upon a manufact- 
urer to furnish a machine that will not 
wear out. Common sense and every day 
experience teaches us that machinery 
will wear out. The remedy remains in 
having the machinery inspected period- 
ically so that worn parts may be re- 
placed.” 


The court distinguishes the MacPher- 
son case on the ground that there the part 
was defective when installed and could 
have been discovered by a reasonable in- 
spection. Here there was no initial defect 
and hence, no liability attaches to either 
the manufacturer or retailer where a part 
of a machine merely wears out after norm- 
al use. The opinion does not discuss lia- 
bility on the theory that there was a fail- 
ure to design this machine properly, nor 


does it appear that plaintiff urged this as . 


a ground for recovery. The court seems to 
negate any duty on the part of the manu- 
facturer to instruct or warn the plaintiff 
that this pin may wear out in two to three 
years’ use. The plaintiff is put on notice 
of this fact and is expected to act accord- 
ingly. 

A similar case is Schindley v. Allen-Sher- 
man-Hoff Co., 157 F. 2d 102, (C.C.A. 6, 
1946). Here the plaintiff was injured when 
an ash-gate fell upon his leg and ankle. 
The gate had been installed by defendant 
three years prior to the accident. Defend- 
ant was allowed to show that it had manu- 
factured and installed 2,000 of these gates 
in that time without complaint of defect 
or irregularity. The evidence showed that 
certain lugs on the frame had become bent 
so that the stopping mechanism failed to 
function. A directed verdict for defend- 
ant is affirmed. The court finds that the 
machinery was not imminently dangerous 
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at the time of the sale and installation 
and that there was no evidence that de. 
fendant had any reason to believe that th: 
stopping mechanism would fail to operate. 
On these facts plaintiff was denied recoy. 
ery. In Miller v. Davis & Averill, 137 N.]. 
L. 671, 61 A. 2d 253, (1948), the defendant 
had installed an overhead crane consisting 
of a track and a cab and later had been 
called in to repair a hanger which sup. 
ported the rail. Some two years later this 
hanger broke, the track gave way and 
plaintiff, who was operating the crane, was 
injured when the cab dropped to the floor. 
The court, first of all, says that plaintiff 
was a stranger to the contract of repair 
between his employer and defendant. The 
court then states (P. 255 of 61 A. 2d): 


“There was no imminent danger in 
the use of the instrument when the re- 
pair was made and it was used without 
incident for more than two years. 

“Further the general rule is well es. 
tablished that an independent contract. 
or is not liable for injuries occurritig to 
a third person after the contractor has 
completed the work and turned it over 
to the owner or employer and it has 
been accepted by him, even though the 
injury results from the contractor's [ail- 
ure properly to carry out his contract. 
When the work is finished by the con- 
tractor and accepted by the employe: 
the latter is substituted as the party re- 
sponsible for existing defects. 27 Am. 
Jur. Page 534, Art. 55.” 


The court discusses the relationship of the 
plaintiff and his employer and the inde- 
pendent contractor who undertook the re- 
pairs and also refers to general use over 
period of years in the following lang: 
(P. 256): 


“Finally, the evidence does not pro- 
duce the basis for the conclusion for a 
causal connection between the alleged 
negligence of the contractor and the ac- 
cident two years later. The conclusion 
would be essentially speculative and 
there is evidence that wear and teal 
would produce the condition found par- 
ticularly as regards the stresses created 
by the speed of the instrument. If it 1s 
obvious that the act or omission was not 
the natural and proximate cause there- 
of, the question is for the court.” 
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The non-suit was affirmed. 


The problem under discussion is in- 
volved incidentally in Horan Transporta- 
tion Corp. v. Albany Asphalt & Aggregates 
Corp., 88 F. Supp. 494 (1949), where a 
crane bucket, operated and controlled by 
defendant fell on a scow belonging to 
Horan. The crane manufacturer was im- 
pleaded on the theory that it was liable 
for negligent manufacture and installation. 
rhe facts showed that the assembly and 
inspection of this crane was completed two 
days before the accident occurred. The 
court remarks: 


“It is not necessary to discuss . . . . the 
rule of liability of the manufacturer of 
a dangerous instrumentality. Here 
there is no evidence of defects in manu- 
facture or assembly. All operations 
were without eeidens for over 214 
days.” 


By an extension of this reasoning it 
might be argued that acceptance from the 
manufacturer and normal use for an ade- 
quate period should be sufficient to pro- 
tect the manufacturer. In other words, an 
article which is imminently dangerous by 
reason of negligent manufacture must be 
so at the time of sale or transfer in order 
to bring it within the general rule of man- 
ufacturer’s liability. This rule would pro- 
tect the purchaser and others who might 
be injured by negligent manufacture and 
would also protect the manufacturer from 
the effect of ordinary deterioration and 
unforseen maintenance over which he 
would have no control. This theory seems 
to be suggested by the court in the Gor- 
man case, Supra. There is also a suggestion 
of a reasonable limit on the manufacturer’s 
liability in Campo v. Schofield, 301 N.Y. 
468, 95 N.E. 2d 802 (1950) where plaintiff 
caught his hands in an “Onion Topping” 
machine and sued the manufacturer. In 
denying liability the court notes: 


“We have not yet reached the state 
where a manufacturer is under the duty 
of making a machine accident proof or 
fool proof. Just as the manufacturer is 
under no obligation, in order to guard 
against injury resulting from deteriora- 
tion, to furnish a machine that will not 
wear out ... so he is under no duty to 
guard against injury from a patent peril 
or from a source manifestly dangerous.” 


INSURANCE COUNSEL JOURNAL 


Page 47 


‘That there is no settled line of authority 
in this field is evidenced by the next case of 
Beadles v. Servel, Inc., 344 Ill. App. 133, 
100 N.E. 2d 405 (1951). Here plaintiffs 
alleged personal injury resulting from car- 
bon monoxide gas which was produced 
by defendant’s refrigerator. Plaintiffs had 
purchased a house in which the refrigera- 
tor had been installed by defendant, Union 
Gas & Electric Co., and alleged that, as a 
direct result of the faulty design, carbon 
monoxide was formed. Plaintiffs further 
alleged that this design and construction 
made the refrigerator an inherently danger- 
ous machine so that Servel had a duty to 
advise the public of this danger. The ques- 
tion is whether plaintiffs have stated a 
good cause of action. The court says that 
a refrigerator which gives off carbon mo- 
noxide is an inherently dangerous instru- 
mentality. Plaintiffs were found to be sec- 
ond-hand users, but the court says that it 
is foreseeable that persons other than the 
original purchaser might be injured in 
this manner. Defendant contends that the 
use of a manufactured product over a long 
period of time indicates as a matter of law 
that it is of proper design and construc- 
tion. The court replies to this contention 
as follows (P. 411): 


“It appears from the face of the com- 
plaint, as amended, that plaintiffs pos- 
sessed the refrigerator in question for 
approximately seven months. It is gen- 
erally conceded that when there has 
been a substantial lapse of time, the 
subsequent appearance of the defect is 
easily explained, since no one imputed 
negligence to the maker of the one horse 
shay when it finally broke down. See: 
Note, 4 U. of Chicago L. Rev., 461, 464. 
The exact interval of time which will 
be conclusive as a matter of law we are 
not called upon to decide in this case.” 


Here the court explains that the injury 
was not caused by the machine’s wearing 
out, but says that the use of the machine 
became increasingly dangerous with the 
lapse of time. The judgment dismissing 
the complaint as to Servel is reversed and 


the cause is remanded. The court dis- 
tinguishes the case of Lynch v. Internation- 
al Harvester Co., 60 F. 2d 223 (C.C.A. 10, 
1932) where the plaintiff in operating de- 
fendant’s threshing machine was required 
to go onto the top of the machine which 
was covered by an iron grating. This 
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grating gave way under his weight, allow- 
ing his leg to be caught in a revolving cyl- 
inder. At the time of the injury the ma- 
chine was five years old and secondhand. 
Plaintiff's counsel apparently recognized 
that a lapse of time lessened his case and 
alleged that this grating was in a weak and 
dangerous condition when the machine was 
first sold but that for five years plaintiff 


and the other users had not stepped on 


this particular weak spot. The court in 
the Lynch case rules that the facts here of 
five years of safe use are “‘a conclusive de- 
nial and contradiction of the allegation 
that the machine was imminently danger- 
ous to life and limb when defendant sold 
Ag 

A few more cases under this subdivision 
are as follows: 

Larsen v. Gen. Cas. Co. of Wisconsin, 
99 F. Supp. 300 (1951), in which case the 
insurance company insured the Camel Co. 
under a manufacturer’s and contractor’s 
liability policy. The policy provided for 
coverage against damages imposed by law 
as a result of an accident while doing the 
work, but not after the work had been 
completed. In this instance, a Camel Co. 
employee cleaned an oil furnace and was 
negligent in re-assembling the furnace. As 
a result of this negligence, a disastrous fire 
occurred when the furnace was put into 
operation. The court held: The negli- 
gence of the employee was an accident 
which was covered under the policy. The 
work could not be considered completed 
since it was customary to inspect the fur- 
nace. The fire occurred between the negli- 
gent re-assembling of the furnace and the 
final inspection of the work so that the 
work was not “completed work” under the 
terms, provisions and conditions of the 
policy. 

In the case of Reed Roller Bit v. Pacific 
Employer's Ins. Co., 198 F. 2d 1, (1952), 
representations had been made by an 
agent of the company to the effect that a 
certain abrasive wheel would work on a 
particular machine, when in fact the 
wheel flew apart when used and injured 
a workman. The workman’s claim was set- 
tled and the plaintiff then sued the in- 
surance carrier. The policy provided for 
“Premises and Operation” coverage, but 
excluded “Products Liability”. The in- 
surance carrier contended the representa- 
tions of the agent were “complete” when 
made so that coverage would not be ex- 
tended under the policy because this was 
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a “products liability” hazard. The court 
held that the representations were not 
complete until relied upon so that the 
plaintiff in this case was covered under 
the “operation” hazard clause of the pol- 
icy. 

Also, in the case of Lloyds Cas. Insurer v. 
McCrary, 229 S.W. 2d 605, 149 Tex. 172, 
under a: manufacturers and contractors 
policy issued to a butane gas dealer, where 
the dealer prior to the accident had not 
completed the installation and intended 
to make certain changes in connections so 
that the system would work properly, 
“products” coverage applying where acci- 
dent occurred after the insured’s opera- 
tions had been completed or abandoned at 
place of accident was inapplicable, and 
“premises-operations” coverage still ap. 
plied. 

Another interesting decision is the case 
of Protex-A-Kar Co. v. Hartford Acc. & 
Indem. Co., 227 P. 2d 509, 102 Cal. App. 
2d 408, where policies of products lia- 
bility insurance issued to manufacturer of 
anti-freeze compound limited recovery to 
accidents occurring “during the policy pe- 
riod.” The court said that the insurer 
could not be held liable for accidents oc- 
curring after the policy had been cancelled 
by the insurer even though accidents re- 
sulted from use of the product which had 
been sold during the period the policies 
were effective. 

At the present time, it would seem that 
placing the liability of a manufacturer on 
the common principles of tort law has not 
yet produced any well-defined rules in this 
field. One of the difficulties here may be 
the unusually long interval which may oc- 
cur between the act (or omission) consti- 
tuting negligence and the injury complain- 
ed of. This interval gives rise to questions 
of forseeability and proximate cause which 
the courts have found difficult to deal 
with, on the basis of the usual doctrines 
of negligence. 

On principle the rule perhaps should be 
laid down that negligence is actionable no 
matter when injury is sustained if the neg- 
ligence remains active throughout the in- 
tervening period. But confusion is created 
by failing to distinguish remoteness in 
point of time from remoteness in point of 
causation. In some cases evidence of the 
first has been accepted as proof of the sec- 
ond, since ordinarily a product whether it 
be an automobile, refrigerator, or electric 
blanket, if it functions at all, will function 
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properly in the use intended for a normal 

riod. On the other hand, it is also fore- 
seeable that a defectively manufactured ar- 
tice may give satisfactory service for the 
life of he defective part and then break 
down, causing injury. 

There is one point which only a few 
courts have noted but which seems worthy 
of more consideration. In most cases, ex- 
cept for some exploding bottle cases, the 
courts have declined to apply the doctrine 
of res ipsa loquitur. Hence, plaintiff has 
the burden of establishing some act of neg- 
ligence or at least introducing sufficient 
evidence of negligence to take the case to 
a jury. Defendant, to counteract this evi- 
dence, must deny negligence in manufac- 
re and offer evidence based on an exami- 
nation of a product which may little re- 
semble his original product after years of 
use or neglect or home repair. This point 
was recognized by the Massachusetts court 
in Carter v. Yardley & Co., supra, in the 
following language: 


“There are practical dangers in the 
application by juries of the principle 
under discussion. These are not appar- 
ent in the present case, in which tam- 
pering with the contents of the bottle 
would have been most unlikely. But 
where the thing in question is subject to 
change by wear or crystallization or de- 
terioration or neglect or unskillful re- 
pair or improper handling, perhaps in a 
course of years, there is danger that 
juries may overlook the nearer causes 
and wrongly attribute the injury to some 
antecedent neglect of the manufacturer 
or supplier, and do so at a time when he 
cannot recall forgotten events.” 


If the language “imminently dangerous” 
is interpreted to mean that the danger 
threatens to happen immediately, a period 
of continued use without incident would 
serve to take the instrumentality out of 
the modern rule of liability, and this the- 
ory seems to underlie the statements in 
some of the cases that the article in ques- 
tion was not “imminently dangerous” by 
reason of defective or negligent manufac- 
ture. But where the courts use phrases 
such as “inherently dangerous” or “intrin- 
‘ically defective”, the above theory is ex- 
luded. Where this language is used, it 
would seem that liability for injury after 
any interval of time may still be predicated 
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upon negligence at the time of manufac- 
ture. 

The court in the Beadles case conceded 
that “when there has been a substantial 
lapse of time, the subsequent appearance 
of the defect is easily explained”, but the 
court declines to decide what interval of 
time is conclusive as a matter of law. No 
case has come to the writer’s attention 
where a court has placed its decision on 
this ground, although there is language to 
this effect in Lynch v. International Harv- 
ester Co., Supra. 


Ill 


The third phase of this report concerns 
itself with the subject “When an Accident 
Occurs.” 

Most of the cases on this subject discuss 
the problem from the automotive field. 
There is but little case law on the subject 
under “Products Liability” insurance head- 
ings. Most of the decisions cited below 
have no precedents and seem to be decided 
upon the facts of each particular case rath- 
er than setting forth broad general prin- 
ciples which can be applied to cases under 
this heading in general. 

The case of Kelley v. Indemnity Ins. Co. 
of North America, 297 N. Y. S. 228, 252 
App. Div. 58, held that under a products 
liability policy insuring the manufacturer 
against loss by reason of liability from 
products handled by the insured and sold 
to a purchaser during the term of the en- 
dorsement, the insurer was liable for in- 
juries to a purchaser from explosion of a 
bottle sold during term of policy, but oc- 
curring subsequent to cancellation there- 
of, notwithstanding another endorsement 
to policy, insuring against liability from 
products sold prior to inception date of 
policy, limited such coverage to accidents 
occurring during policy term, since latter 
provision had no application where sale 
was made during policy term. 

While the policy was in effect, the in- 
sured = a consignment of its prod- 
uct to John Liddle Company of Glens 
Falls, N.Y. on May 17, 1934. The policy 
expired on Nov. 17, 1934 and a new pol- 
icy was written. This new policy was can- 
celled May 30, 1935. On June 5, 1935 
while the shipment of May 17, 1934 was 
being unpacked one of the bottles explod- 
ed and the party unpacking the case was 
injured. 

The policy indemnified against: “bodily 
injuries accidentally suffered or alleged 
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to have been suffered during the term of 
this policy. .. .” 

A rider was placed on the policy as fol- 
lows: “In consideration of the premium 

. . it is understood and agreed that the 
insuring agreement of said policy is here- 
by eliminated and the following substi- 
tuted therefor. 

“To pay any loss . . . for bodily injuries 
. . . due to or alleged to have been due 
to the possession, consumption, handling, 
or use, elsewhere than upon the premises 
of the insured, of any merchandise or prod- 
uct manufactured, handled or distributed 
by the insured which has actually been 
sold to a purchaser during the term of 
this endorsement, including the explosion 
or rupture of any container... .” 

The court said, “The merchandise 
which caused the injury was sold during 
the life of the policy, although the accident 
occurred after its cancellation.” Since the 
printed provisions of the policy were elim- 
inated by the provisions of the rider, the 
provisions of the rider must control and 
protection under the policy is afforded 
the manufacturer. 


In the Protex-A-Kar Co. v. Hartford Acc. 
& Indemnity Co. case, 227 P. 2d 509 
cited above, the court in California held: 
“Where policies of products liability in- 
surance issued to manufacture of anti- 
freeze compound each contained provision 
limiting recovery to accidents occurring 
“during the policy period”, the insurer 
could not be held liable for accidents oc- 
curring after the policy had been cancelled 
even though accidents resulted from use 
of the product which had been sold during 
the period the policies were effective.” 

The California court pointed out the 
distinction between the New York deci- 
sion and its decision in referring to the 
provisions in the rider attached to policy 
in the New York case and said that but 
for the provisions of the rider eliminating 
the printed provisions of the policy the two 
cases would be virtually the same on the 
facts. See also, Troy v. London & Lan- 
cashire Indem. Co., 131 N.Y. L. J. 3, 14. 

In the case of Protane Corporation v. 
Travelers Indemnity Co., 343 Pa. 189, 22 
A. 2d 674 (1941), the insurance company 
issued a policy agreeing to indemnify the 
manufacturer against liability because of 
accidental injury to property of others, the 
indemnity to apply insofar as casualties 
occurred elsewhere than on the manufac- 
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turer’s premises if caused by disclosed bus. 
iness operations conducted on the premises. 
The manufacturer sold “systems” to inde. 
pendent contractors and these dealers in 
turn sold, installed and serviced these 
“systems”. On July 18, 1936, a dealer was 
replacing one of the tanks in a private 
home, when a fire occurred due to the deal- 
er’s inexperience in handling the “system” 
with resultant damage to the private home. 

The insurance carrier contended that the 
loss occurred by reason of the dealer’s neg- 
ligence and that since this was true there 
was no coverage under the policy because 
the work of the dealer in negligently caus- 
ing the fire did not come under the clause 
of “disclosed business operations.” The 
policy defined “disclosed business opera- 
tions” as including operations “incident 
or appurtenant” to the installation of 
tanks. The court said that the insurance 
company must know the customary meth- 
od of conducting the business and that 
therefore it was clear that the particular 
activity out of which liability arose was 
disclosed in the declarations. 

In another New York case, Berger Bros. 
Electric Motors v. New Amsterdam Cas. 
Co., 203 N.Y. 523, 58 N.E. 2d 717, the in- 
surance carrier agreed to indemnify the 
plaintiff against loss by reason of liability 
for damages caused by accident and aris- 
ing out of the operations specifically set 
forth and at the locations stated in the 
policies. 

The Central New York Power Company 
hired the plaintiff to furnish labor and 
the equipment to replace certain old 
equipment. In the contract of hire the 
contractor on completion of work had to 
furnish the Power Company with a form 
evidencing that the work had been satis- 
factorily completed. Pursuant to the con- 
tract, the plaintiff installed new motors in 
some incubators used for hatching turkey 
eggs. This work was completed on Dec. 
23, 1940 and payment for the work was 
made Jan. 2, 1941. No use of the incuba- 
tors until Feb. 20, 1941. Between Feb. 
20, 1941 and May 3, 1941 the incubators 
were used with disastrous results because 
the plaintiff's employees had wired the 
motors and fans incorrectly. 

One of the policies provided for cover- 
age for liability for damage caused as a re- 
sult of accidents occurring while the pol- 
icy was in force. The policy expressly pro- 
vided that it did not cover any accident 
resulting from defective workmanship or 
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material in connection with the work after 
the work is completed. 

The second policy excluded accidents 
occurring after operations had been com- 
pleted or abandoned at the place of oc- 
currence. 

The facts showed that no accident had 
occurred when the plaintiff had completed 
the work on Dec. 23, 1940. It was not un- 
til the eggs were placed in the incubators 
that the accident occurred. The plaintiff 
contends the work was not completed be- 
cause the wiring was defective. The court 
held that the casualty company’s liability 
was limited to accidents occurring during 
the progress of the work and excluded lia- 
bility for accidents occurring after the 
work was completed, as the result of de- 
fective workmanship. If any other con- 
struction was placed upon the wording of 
the endorsements the insurer would re- 
main liable indefinitely for defective work- 
manship upon the theory that the defec- 
tive work is never complete until the de- 
fect is discovered and corrected. 

In an interesting case, decided by the 
Supreme Court of Minnesota, the court 
held that a liability insurance policy agree- 
ing to indemnify a filling station operator 
against loss by reason of liability for dam- 
ages for injuries sustained as a result of 
accidents occurring on or about the filling 
station did not cover burns sustained at a 
place two blocks from the filling station 
by an 11 year old boy when gasoline, 
which had been sold to the boy and which 
the boy spilled on his clothes, was ignited. 

Thus, the court in Hultquist v. Novak, 
278 N.W. 524, determined that the clause 
in the policy to the effect that coverage 
would be afforded only if injuries were 
sustained as a result of an accident occurr- 
ing on or about the premises was controll- 
ing. The court said “on or about” did 
not cover premises two blocks away from 
the filling station. 

In the case of Standard Acc. Ins. Co. v. 
Roberts, 182 F. 2d 794 (Circuit Court of 
Appeals, Eighth Circuit—1942), the Stand- 
ard Accident Insurance Company issued a 
liability policy to Herbert Roberts. Rob- 
erts sold and installed furniture and ap- 
pliances. Clyde Primm purchased a gas 
operated refrigerator from Roberts. Rob- 
erts installed the refrigerator in Primm’s 
home. The installation was completed by 
coupling up the refrigerator to the gas 
pipes in the house. During the night fol- 
lowing the day of the installation, the 
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Primm family was injured by gas escaping 
from the refrigerator connections. 

The policy included a statement to the 
effect that there would be no coverage 
if the accident occurred after the insured 
had relinquished possession to others of 
the goods or products sold or handled by 
him. 

The court held there was no coverage 
under the policy since the accident was 
caused by operations of Roberts and the 
accident occurred after the completion of 
the operations by Roberts. 

Another case touching upon this sub- 
ject is United States Fid. & Guar. Co. v. 
Reinhart & Donovan Co., 171 F. 2d 681. 

The courts in interpreting these policies 
have adopted a strict interpretation of the 
language of the policies. They apparent- 
ly consider that since the parties must be 
aware of the clauses appearing in the polli- 
cies at the time of the payment of the prem- 
iums they will not attempt to read into 
these policies any novel construction, but 
will adhere to the plain and unambiguous 
meanings of the particular clauses of the 
policies. 


IV 


In conclusion, this report is concerned 
with a discussion of various cases within 
the broad field of Products Liability. 

As will be seen later, the recent decisions 
are rejecting the older law based on con- 
tracts, with all the finer points of privity, 
and express and implied warranties, and 
stating that the liability of a manufacturer 
for a defective or negligently manufac- 
tured product rests squarely upon estab- 
lished principles of the law of torts. 

That this trend should serve to put most 
courts on familiar ground is clear. And 
the fact that it also serves to extend wide- 
ly the liability of manufacturers of com- 
pleted products should not be startling 
news to any lawyer who has encountered 
this problem. No lengthy discussion will 
be indulged in of the sociological reasons 
or the reasons of public policy which have 
sometimes been relied on to give a foun- 
dation for an opinion based on meager 
legal principles. In the old days of “priv- 
ity of contract”, courts ofttimes bespoke 
themselves of a sympathetic leaning to 
ward recovery by the plaintiff but remark- 
ed that until the legislature saw fit to 
change the existing rule, no recovery could 
be had. However, the old rule has been 
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adjudicated and not legislated out of ex- 
istence. 

The old rule referred to is that negli- 
gent manufacture of an article which is 
not inherently dangerous does not make 
the manufacturer liable for personal in- 
juries to an ultimate consumer or user 
who is not in privity of contract, 46 Am. 
Jur. 937, 812. It is not necessary to this 
discussion to trace the evolution of the 
modern doctrine from Winterbottom v. 
Wright, 10 Mees. & W. 109, 152 Eng. Re- 
print 402 (1842), to MacPherson v. Buick 
Motor Co., 217 N.Y. 382, 111 N.E. 1050, 
L.R.A. 1916F 696, Ann. Cas. 1916C 440 
(1916), wherein Cardozo, J. put to rest the 
“privity” doctrine. See the discussion at 
P. 34 of the Cumulative Supplement to 46 
Am. Jur. 

As stated in the Restatement of Torts, 
395, the modern rule is as follows: 


“A manufacturer who fails to exercise 
reasonable care in the manufacture of 
a chattel which, unless carefully made, 
he should recognize as involving an un- 
reasonable risk of causing substantial 
bodily harm to those who lawfully use 
it for a purpose for which it is manu- 
factured and to those whom the supplier 
should expect to be in the vicinity of 
its probable use, is subject to liability 
for bodily harm caused to them by its 
lawful use in a manner and for a pur- 
pose for which it is manufactured.” 


Comment C under this section states the 
particulars in which reasonable care is 
necessary: 


“A manufacturer is required to exer- 
cise reasonable care in manufacturing 
any article which, if carelessly manufac- 
tured, is likely to cause more than trivi- 
al harm to those who use it in the man- 
ner for which it is manufactured. The 
particulars in which reasonable care is 
usually necessary for protection of those 
whose safety depends upon the character 
of chattels are, (1) the adoption of a 
formula or plan which, if properly fol- 
lowed, will produce an article safe for 
the use for which it is sold, (2) the se- 
lection of material and parts to be in- 
corporated in the finished article, (3) 
the fabrication of the article by every 
member of the operative staff no mat- 
ter how high or low his position there- 
in, (4) making such inspections and 


INSURANCE COUNSEL JOURNAL 


January, 1956 


tests during the course of manufacture 
and after the article is completed as the 
manufacturer should recognize as rea. 
sonably necessary to secure the produc- 
tion of a safe article, and (5) the pack. 
ing of the article so as to be safe fo 
those who must be expected to unpack 
m” 


Most courts continue to pay lip service 
to the old rule and then proceed to bring 
the case within one of the many excep. 
tions to find liability. At least one court 
has expressly abandoned the old rule. 
Carter v. Yardley & Co., 319 Mass. 92, 64 
N.E. 2d 693, 164 A.L.R. 559 (1946). An- 
other court, following the Carter case, an- 
nounced “the rule has not sufficient vital- 
ity to survive such a body-blow as the 
above and I feel compelled to regard it as 
no longer in force.”” Todd Shipyards Corp. 
v. U. S., 69 F. Supp. 609 (D. Ct. Maine 
S.D. 1947). Undoubtedly there are many 
courts which have made like pronounce. 
ments. 

There are some cases which limit the 
new rule to liability for manufacture of 
articles “intended to preserve, destroy or 
affect human health.” See Borg-Warne: 
Corp. v. Heine, 128 F. 2d 657 (C.C.A. 6 
1942) and Henderson v. National Drug 
Co., 343 Pa. 601, 23 A. 2d 743 (1942). 
This limitation is not generally accepted. 

Since liability is now generally govern- 
ed by the established law of torts, it is ele- 
mentary that there must be a duty owed 
to the plaintiff by the defendant, a breach 
of this duty by defendant and injury or 
damage to plaintiff proximately resulting. 
In some cases, the courts have had diffi- 
culty in stating exactly what is the duty 
owed to plaintiff. It has been labeled 
variously a duty to warn of any inherent 
danger, Crane v. Davies, 242 Ala. 570, 8 So. 
2d 196 (1942), to inspect and discover in- 
herent defects, Sheward v. Virtue, 20 Cal. 
2d 410, 126 P. 2d 345 (1942), to provide an 
effective safety device, Coleman Co. v. 
Gray, 192 F. 2d 265 (C.C.A. 10, 1951), or 
to provide such information as necessary 
to make the article safe for use, J. C. Lewts 
Motor Co. v. Williams, 85 Ga. App. 538, 
69 S.E. 2d 816 (1952). 

We arrive at the present atomic era, and 
we are astounded at the complication 
which the “abundant life” has produced, 
and from it emerges new conditions from 
which claims arise, and the proper de- 
fense requires a knowledge medium ol 
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chemistry, electronics, involved engineer- 
ing and processing, which was unheard of 
in those old days of simple living. Poison- 
ous fumes, smog, dust pollution, noise, in- 
flammable or poisoning fabrics, involved 
mechanical and electrical gadgets, etc., 
give rise to a type of claim, the proper de- 
fense of which takes, at times, the brain 
of an Einstein to properly handle. In ad- 
dition, from one failure or exposure there 
emerges not one claim, but hundreds. 

The cases involving the sale and distri- 
bution of food have proved to be a reser- 
voir of novel decisions. 

Many of the cases involve the problem 
of determining whether the source of the 
injury to the consumer was due to a sub- 
stance that is foreign or natural to the par- 
ticular food. For example, a California 
court in Mix v. Ingersoll Candy Co., 6 Cal. 
2d 674, 59 P. 2d 145, held that a chicken 
bone found in a chicken pie was a sub- 
stance natural to chicken and was not a 
foreign substance. The same reasoning is 
true in finding a cherry pit in a cherry 
pie, but the finding of a chicken bone in 
a chicken salad would be a substance for- 
eign to the substance served so that lia- 
bility would result. Thus, in the case of 
Gimenez v. Great Atlantic & Pacific Tea 
Co., 264 N.Y. 390, 191 N.E. 27, the court 
said the presence of salt crystals in canned 
crab meat was deleterious and thus per- 
mitted the plaintiff to recover. Also, the 
presence of oyster shells in canned oysters 
was decided to amount to a jury question 
in the case of Bonenberger v. Pittsburgh 
Mercantile Co., 345 Pa. 559, 28 A. 2d 913. 

The Zesch v. Abrasive Co. of Philadel- 
phia case, 183 S.W. 2d 140, and the Trow- 
bridge v. Abrasive Co. of Philadelphia 
case, 190 F. 2d 825, are most interesting 
cases. 

In the Zesch case, the Missouri court held 
as follows: 


“The seller is under no obligation to 
test articles manufactured or packed by 
others for the purpose of discovering 
latent or hidden dangers. 

“A vendor of a chattel manufactured 
by a third person is subject to liability 
if, although he is ignorant of the dan- 
gerous character or condition of the 
chattel, he could have discovered it by 
exercising reasonable care to utilize the 
peculiar opportunity and competence 
which as a dealer in such chattels he has 
or should have. 
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“Where evidence failed to show that 
seller of an abrasive cutting-off wheel, 
which exploded causing injuries to 
plaintiff user, undertook to furnish the 
wheel for a particular purpose, as dis- 
tinguished from the ordinary use of the 
wheel, or that plaintiff was relying upon 
the judgment of the seller that the wheel 
was suitable for the particular purpose, 
there was no implied warranty of the 
suitability of the wheel. 


“Where the seller of an abrasive cut- 
ting-off wheel, which exploded causing 
injuries to plaintiff user, could not have 
discovered the flaw in the wheel by an 
exterior inspection, or by a test by a 
sounding, and nothing was shown which 
could have caused seller to have real- 
ized that the wheel was unsafe for use, 
seller had no duty to subject the wheel 
to a rigid inspection or test for a latent 
flaw.” 


In the Trowbridge case, the Circuit 


Court of Appeals for the Third Circuit 
said: 


“In action against manufacturer of 
grinding wheel which disintegrated and 
injured plaintiff, the burden of pro- 
ducing direct proof of existence of de- 
fect in wheel is not cast on plaintiff, 
but it is sufficient if the plaintiff pro- 
duces proof of defendant’s failure to use 
due care. 

“Plaintiff was unable to prove, by 
direct evidence, that any defect existed 
in this particular wheel. Microscopic 
tests conducted at Massachusetts Institute 
of Technology were inconclusive. Plain- 
tiff, however, charges defendant with 
negligence in its method of manufac- 
ture, and in its failure to test its prod- 
ucts properly. 

“Plaintiff's proof of negligence rested 
in great measure on the testimony of an 
expert in the strength of materials. The 
expert declared that defendant’s method 
of manufacture, known as the ‘closed 
setting’, was conducive to the forma- 
tion of internal flaws, in that gases 
formed during the curing operation 
were not permitted to escape as freely as 
they would in the open method; this en- 
trapment of gas results in a plane of 
cleavage, an internal fissure or crack, 
in which no bond occurs between the 
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adjacent grits on each side. The opin- 
ion of the expert was that such a defect 
would result in the disintegration of the 
wheel when used in the customary man- 
ner. 

“The expert also testified that de- 
fendant was negligent in failing to util- 
ize proper tests. It is admitted that de- 
fendant, as well as all other members of 
the abrasive wheel industry, employed 
only one test to determine internal 
flaws—the spin test. A wheel subjected 
to this test is spun at a rotational ve- 
locity fifty per cent greater than its 
highest recommended operating speed. 
This test is designed to ascertain wheth- 
er the wheel can properly withstand cen- 
trifugal stress. The defendant failed to 
use due care, in the opinion of the ex- 
pert, in not attempting to test for the 
two other stresses which must be ex- 
pected in a snagging operation, i.e., 
stress caused by vibration and _ stress 
caused by impact or shock. 

“Equipment has been designed to test 
for these stresses in other industries, and 
is in common use. Similarly, in the 
opinion of plaintiff's expert, equip- 
ment could be and should be designed 
to test abrasive wheels. Testimony 
which may have been most persuasive 
to the jury was the admission by de- 
fendant’s director of research and de- 
velopment, on cross-examination, that a 
wheel used in a snagging operation may 
have practically no safety factor because 
of the unusual stresses to which the 
wheel would be subject. 

“We believe there was sufficient evi- 
dence from which a jury could deter- 
mine that defendant failea to use due 
care.” 


Another leading case in this field is the 


Diesbourg v. Hazel-Atlas Glass Co. case, 
176 F. 2d 410 wherein the court held: 


“An Ohio manufacturer who made a 
glass bottle and shipped it to a manufac- 
turing concern in New Jersey who filled 
it with cleaning fluid which found its 
way into a filling station of the plain- 
tiff’s predecessor in business and was a 
part of the stock in trade which plain- 
tiff took over when he purchased the 
filling station, and injured plaintiff 
when he was about to remove the cap 
from such bottle, could not avoid lia- 
bility to plaintiff on the ground that 
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there was no privity between him and 
the plaintiff. 


“Finally, the defendant urges that, as- 
suming the bottle contained a defect, 
and that defect was due to the negli- 
gence of the defendant, it is not shown 
that that negligent defect caused the 
plaintiff's injury. This is the strong- 
est point the defendant makes. His argu- 
ment is based upon the fact that there 
is no life history of this bottle given in 
the plaintiff's evidence. It was not 
shown when it went from Zanesville, 
Ohio to Camden, New Jersey; it was 
not shown when it went from Camden 
to Florida; what other trips it has had, 
if any; how long it stayed in this filling 
station, or who handled it and how. In 
the absence of such biographical data, 
defendant says all sorts of catastrophies 
might have fallen to the bottle, which 
may have left it in a weakened condi- 
tion, and that the injury may not have 
come from the defendant’s neglect at all. 
There is something to this argument, 
clearly. Nobody doubts that to hold a 
defendant responsible there must be a 
causal connection between his liability- 
creating conduct and the _ plaintiff's 
harm. Plaintiff's expert witness, how- 
ever, said that the defect could have 
caused the breaking which, it is un- 
disputed, was the cause of cutting the 
plaintiff's hand. There was testimony 
that there was no apparent defect in the 
bottle at the time the plaintiff took it 
from the shelf, dusted it off and tried 
to open it. He said, with apparent 
frankness, that he did not make a close 
examination of the bottle. That frank- 
ness may well have been more convinc 
ing to the jury than an account of mak- 
ing a detailed inspection while a custom- 
er waited outside. We think that if the 
jury believed that the bottle was manu- 
factured in a negligent fashion and that 
the bottle when used was in apparent 
good condition, that is enough to justify 
a jury in finding that it broke because 
of the defect, especially when backed up 
by the expert’s testimony that the defect 
could have occasioned the breakage un- 
der the circumstances.” 


Also, the Circuit Court of Appeals for 
the Third Circuit in the Hopkins v. F. |. 
DuPont De Nemours & Co. case, 199 F. 2d 
930 said: 
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“One who knows or should know that 
foreseeable use of instrumentality sup- 
plied by him for use by others is danger- 
ous to human life, unless certain pre- 
cautions are taken, and realizes or 
should realize that probable user of in- 
strumentality will not recognize such 
danger, owes duty under Pennsylvania 
law to warn user of danger and advise 
him of proper precautions. 

“In action for death of road contract- 
or’s employee as result of premature ex- 
plosion of dynamite, manufactured by 
defendant corporation, after he placed it 
in freshly drilled borehole for purpose 
of blasting, evidence was sufficient to 
take to jury question whether defend- 
ant, because of its technical knowledge, 
should have foreseen danger of explo- 
sion as result of heat in hole and vibra- 
tion caused by drilling of another near- 
by hole, while blasting workers without 
such technical information might not 
have foreseen danger. 

“In action for death of road contract- 
or’s employee as result of premature ex- 
plosion of dynamite, manufactured by 
defendant, after being placed by him in 
freshly drilled borehole for purpose of 
blasting, evidence was sufficient to take 
to jury question of defendant’s negli- 
gence in failing to give adequate warn- 
ing of danger of such explosion because 
of heat in hole and vibration caused by 
drilling of another nearby hole.” 


The O’Donnell v. Asplundh Tree Expert 
Co. case, (New Jersey) 99 A. 2d 577, con- 
cerns injuries sustained by one O’Donnell 
while he was pruning a tree due to the 
snapping of a metal hook securing his safe- 
ty belt. The dealer in this case had sent 
an employee to conduct a lecture where 
O’Donnell’s employer was present. Dur- 
ing the lecture, the lecturer demonstrated 
the use of the metal hook; and as a result 
thereof O’Donnell’s employer ordered a 
number of the hooks because it was claim- 
ed the metal hook had never broken in 
use. In fact, the hook was characterized as 
a “safety hook”. 

The dealer had made no inquiry of the 
manufacturer as to the suitability of the 
hook for use in tree climbing. 

The question in the case was whether 
the dealer or vendor was liable for in- 
juries resulting from a latent defect in an 
article which it has sold but not manu- 
factured. 
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The court said that in this case the 
dealer had taken upon itself the sale of 
the hook without proper investigation as 
to its suitability for use in tree climbing; 
that under such circumstances the dealer 
assumed the liability of a manufacturer 
when it sold the hook for a purpose never 
intended by the manufacturer, and was 
therefore, under a duty of reasonable care 
to furnish a safe appliance. 

Three interesting Ohio cases under this 
subject have recently been decided and 
are reported herein as follows: 

In the case of Wood v. General Electric 
Co., 159 Ohio St. 273, decided April 29, 
1953, the court held that: 


“Although a subpurchaser of an inher- 
ently dangerous article may recover 
from its manufacturer for negligence, 
in the making and furnishing of the ar- 
ticle, causing harm to the subpurchaser 
or his property from a latent defect 
therein, no action may be maintained 
against a manufacturer for injury, based 
upon implied warranty of fitness of the 
article so furnished.” 


This case, Wood v. General Electric Co., 
involved the purchase of an electric blank- 
et from an independent dealer. The 
blanket was used by the purchaser for ap- 
proximately two months, and then it was 
noticed that the blanket was smoldering 
in three or four spots. The blanket was 
taken from the bed and carried out of 
the bedroom. Later, it was discovered 
that the mattress on the bed was on fire. 
The mattress fire could not be extinguish- 
ed, and considerable damage resulted to 
the premises. 

In discussing the question of implied 
warranty, the Ohio Supreme Court, in this 
case, has definitely ruled that there must 
be contractual privity between the seller 
and buyer, and that, although a subpur- 
chaser of an inherently dangerous article 
may recover from the manufacturer, no 
action may be maintained against such 
manufacturer by the subpurchaser based 
upon implied warranty of fitness of the ar- 
ticle so purchased. 

In the case of Koktavy v. United Fire- 
works Manufacturing Co., 160 Ohio St. 
461, decided January 20, 1954, the court 
said that in an action for personal in- 
juries— 
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“. . . caused by the explosion of an 
aerial salute bomb, the rule of res ipsa 
loquitur is not applicable against a 
wholesale supplier, where plaintiff pur- 
chased the bomb from a retail jobber 
who had purchased it from the whole- 
sale supplier who had purchased it from 
its manufacturer, and where such bomb 
had been out of the custody, control and 
management of the supplier for at least 
approximately two months and had been 
lying loose in the retail jobber’s ware- 
house, and where there is no evidence 
as to non-access to the bomb by others 
or as to the condition of the warehouse, 
and there is evidence that the bomb 
could have become defective by its be- 
ing dropped, by something being drop- 
ped upon it, by someone stepping upon 
it, by its fuse being manipulated, or by 
its becoming damp, and where plaintiff 
after purchasing the bomb from the re- 
tail jobber transported it approximately 
40 miles in his automobile, stored it for 
five days in a building to which he testi- 
fied only he had access, and, at the end 
of those five days, fired the bomb and 
sustained his injuries by its premature 
explosion.” 


In discussing the facts in said case, the 
supreme court pointed out that cases rec- 
ognizing liability as to impure foods and 
drugs are based upon warranties in pure 
food and drug acts, and in this particular 
case no warranty was pleaded, proved, or 
relied upon. 

The court pointed out that before the 
rule of res ipsa loquitur may be applicable 
against a party out of such custody, con- 
trol and management, there must be a 
complete showing that the instrumentality 
could not have been mishandled or tam- 
pered with between the time of its leaving 
the custody of the one sought to be 
charged and the time of the accident caus- 
ing the injury. 

The Ohio Supreme Court also consider- 
ed the case of Krupar v. Proctor & Gamble 
Co., 160 Ohio St. 489, also decided Janu- 
ary 20, 1954, and stated that the doctrine 
of res ipsa loquitur is not applicable where 
the evidence— 


“. . . discloses only that a small piece 
of wire is found embedded in a partial- 
ly consumed bar of soap used by the 
plaintiff, his wife and his guests for a 
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period of eight days after purchase from 
a retailer who in turn had sometime 
previously purchased the soap from the 
defendant manufacturer in another city 
and had had it shipped to the retailer's 
warehouse for storage until needed.” 


In said case, the plaintiff in the action 
purchased several bars of soap manufac. 
tured by the defendant from an A. & P. 
grocery store. The bars of soap were 
taken home, and one bar was unwrapped 
and placed in the bathroom for use. When 
the plaintiff was taking a bath and while 
using the bar of soap, he felt a sharp pain 
in his leg. Upon examination of his leg, 
he saw blood and pulled out of his skin 
a small piece of metal. He set the bar of 
soap and the piece of metal aside and con 
tinued with his bath. 

The case was submitted to the jury on 
the issue of negligence. There was no ef- 
fort made to prove a breach of any im- 
plied warranty. 

The court pointed out that the injury 
occurred approximately eight days after 
the purchase of the soap; that some time 
prior thereto the retailer had purchased 
the soap from the manufacturer. The 
merchandise was shipped in cartons by 
common carrier to the retailer’s Cleveland 
warehouse, where it was stored until need- 
ed. The court said that the plaintiff had 
failed to answer questions as to how and 
when the small piece of wire got into the 
soap, as to whether it was during the pro- 
cess of manufacture by the defendant, and 
if so, if it was due to negligence on the 
part of the defendant. The court also 
pointed out that it had been left open to 
speculation as to whether or not the piece 
of metal got into the soap while it was be- 
ing shipped, or while it was being unpack- 
ed, or while it was being used. The court 
said that since the plaintiff's evidence left 
these matters to speculation; and in view 
of the lapse of time and the number of 
persons handling the soap, it could not 
say that the soap was within the exclusive 
control and management of the defendant 
so as to make applicable the doctrine ol 
res ipsa loquitur. 


CONCLUSION 


The reading of this paper clearly points 
up the many complexities involved in the 
present day “products liability” case. 

The brains and ingenuity of the human 
race have been worked overtime to bring 
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about many mechanical improvements in 
our modern day living; and now it becomes 
the lawyers task to prosecute and defend 
the cases arising from the use and applica- 
tion of these mechanisms by the general 
public. 

The increase in the use and distribution 
of mechanical articles, together with the 
desire of the public to “eat out” and to 
try novel and unusual menus has develop- 
ed the “products liability” insurance busi- 
ness tremendously in the last ten years. 

Insurance carriers today must constantly 
and carefully consider the advisability of 
writing various risks under “products lia- 
bility” coverage, which of necessity brings 
the question of premium charges, excess 
insurance and reinsurance into this rapid- 
ly developing field of the law. 

As a result of the increasing volume of 
legislative enactments and volumes of 
case law coming into being, the alert law- 
yers in this field find the task of advising 
their clients as to liability and ultimate 
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results becoming more and more difficult. 
Lawyers must now know and familiarize 
themselves with all the complex technical 
information concerning the design, manu- 
facture and use of these intricate mechan- 
ical articles in order to properly protect 
and serve faithfully the interests of their 
valued clients. 

The cases quoted from and commented 
upon in this paper merely “scratch the 
surface” of the subject, but do serve to 
point out the many interesting problems 
arising in this field of the law. 

These problems and the challenges 
thrown down in seeking to arrive at just 
and equitable answers to these problems 
for the benefit of the public demand the 
attention and interest of every “negligence” 
lawyer practising before the bar, to the 
end that justice will be served according 
to our best American traditions, keeping 
ever mindful of the trust and confidence 
placed in lawyers today by the general 
public. 


Comprehensive Personal Liability Policy* 


HE basic Comprehensive Personal Lia- 
bility Policy is, as the name implies, 
a broad-form contract covering the legal 
liability of the named insured and certain 
other persons for their personal acts and 
for the maintenance of the insured’s resi- 
dential premises, and for certain medical 
payments. 
The insuring agreement covering liabil- 
ity reads typically as follows: 


* * * “To pay on behalf of the insured 
all sums which the insured shall become 
legally obligated to pay as damages be- 
cause of bodily injury, sickness or dis- 
ease, including death at any time result- 
ing therefrom, sustained by any person, 
and as damages because of injury to or 
destruction of property, including the 
loss of use thereof.” 


And the insuring agreement covering 


_ “Prepared by a subcommittee consisting of 
Thomas P. Curtin, chairman, Charles J. Adams, f. 
W. Boring, Mark Martin, Junius L. Powell and 
Preston Shirley. : 


medical payments reads typically as fol- 
lows: , 
*** “To pay all reasonable ex- 
penses incurred within one year from 
the date of accident for necessary medi- 
cal, surgical, ambulance, hospital, pro- 
fessional nursing and funeral services, to 
or for each person who sustains bodily 
injury, sickness or disease, caused by ac- 
cident, (1) while on the premises with 
the permission of an insured, or 


(2) while elsewere if such injury, sick- 
ness or disease (a) arises out of the 
premises or a condition of the 
ways immediately adjoining, (b) 
is caused by the activities of an 
insured, (c) is caused by the ac- 
tivities of or is sustained by a res- 
idence employee while engaged in 
the employment of an insured, or 
(d) is caused by an animal owned 
by or in the care of an insured.” 


The Defense, Settlement & Supplement- 
ary Payments Clause is approximately the 
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same as is found in other types of standard 
policies, but the Definition of Insured 
clause is much broader, viz. 


(d) AUTOMOBILE — “ ‘Automobile’ 
means a land motor vehicle, trailer or 
semitrailer other than farm tractors and 


* * * “The unqualified word ‘insured’ 
includes (a) the named insured, (b) if 
residents of his household, his spouse, 
the relatives of either, and any other 
person under the age of twenty-one in 
the care of an insured, (c) with respect 
to animals and watercraft owned by an 
insured, any person or organization le- 
gally responsible therefore, and (d) with 
respect to farm tractors and trailers and 
self-propelled or motor or animal drawn 
farm implements, any employee of an 
insured while engaged in the employ- 
ment of an insured.” 


Definitions necessary to delineate cov- 
erage are next set forth: 

“(a) PREMISES — The unqualified 
word ‘premises’ means (1) all premises 
where the named insured or his spouse 
maintains a residence and includes pri- 
vate approaches thereto and other prem- 
ises and private approaches thereto for 
use in connection with the said resi- 
dence, except business property and 
farms, (2) individual or family cemetery 
plots or burial vaults, (3) premises in 
which an insured is temporarily resid- 
ing, if not owned by an insured, and (4) 
vacant land, other than farm land, own- 
ed by or rented to an insured, including 
such land on which a one or two family 
dwelling is being constructed for the in- 
sured by independent contractors. 

“BUSINESS PROPERTY” includes 
(1) property on which a business is con- 
ducted, and (2) property rented in whole 
or in part to others, or held for such 
rental, by the insured other than (a) the 
insured’s residence if rented occasional- 
ly or if a two family dwelling usually oc- 
cupied in part by the insured or (b) 
garages or stables, if not more than three 
car spaces or stalls are so rented or held. 


(b) BUSINESS—‘Business” includes 
trade, profession or occupation. 

(c) RESIDENCE EMPLOYEE—“Res- 
idence employee” means an employee of 
an insured whose duties are incidental 
to the ownership, maintenance or use of 
the premises, including the maintenance 
or use of automobiles or teams, or who 
performs elsewhere duties of a similar 
nature not in connection with an in- 
sured’s business. 


trailers not subject to motor vehicle reg. 
istration and farm implements.” 


Then there is the usual provision that 
the policy applies only to occurrences dur- 
ing the policy period. 

The exclusions limiting the broad grant 
of coverage are few. The policy does not 
apply (a) to any business pursuits of an 
insured, other than activities which are 
ordinarily incident to non-business _pur- 
suits; or to the rendering of any profes- 
sional service or the omission thereof; o1 
to any act or omission in connection with 
premises, other than as defined, which are 
owned, rented and controlled by an in- 
sured; (b) to (1) automobiles while away 
from the premises or the ways immediate. 
ly adjoining, except under the liability 
coverage feature with respect to operations 
by independent contractors for non-busi 
ness purposes of an insured, (2) watercraft 
with more than ten horse power or ex- 
ceeding twenty-five feet in overall length, 
owned by or rented to an insured, while 
away from the premises, or (3) aircraft or 
the loading or unloading of any of the 
foregoing; but with respect to injury sus- 
tained by a residence employee while en- 
gaged in the employment of the insured, 
parts (1) and (2) of the exclusion do not 
apply and part (3) applied only while such 
employee is engaged in the operation of 
maintenance of aircraft; (c) to injury, sick- 
ness, disease, death or destruction caused 
intentionally by or at the direction of an 
insured; (d) to bodily injury to or sickness, 
disease or death of (1) any employee of the 
insured while engaged in the employment 
of the insured if benefits therefor are 
either payable or required to be provided 
under any Workman’s Compensation Law; 
or (2) any residence employee of the in- 
sured while engaged in the employment of 
the insured if the insured has in effect on 
the date of the occurrence a policy pro- 
viding Workmen’s Compensation benefits 
for such employee; (c) under the liability 
coverage feature, to liability assumed by 
the insured under any contract or agree- 
ment except liability of others assumed un- 
der a written contract relating to the prem- 
ises; under the liability coverage feature, 
to injury or to destruction of property 
used by, rented to or in the care, custody 
or control of the insured; and (g) under 
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the medical payments coverage feature, to 
bodily injury to or sickness, disease or 
death of (1) any person while engaged in 
his employment if benefits therefor, are 
payable under any Workmen’s Compensa- 
tion Law; or (2) any insured within the 
meaning of parts (2) and (b) of the insur- 
ing agreement defining the insured; or 
(3) any person, other than a residence em- 
ployee, if such person is regularly residing 
on the premises; or is on the premises be- 
cause of a business conducted thereon, or 
is injured by an accident arising out of 
such business conducted thereon, or is in- 
jured by an accident arising out of such 
business. 

The policy conditions are familiar ones 
common to most liability policies and will 
not be enumerated herein. 

In addition to the policy clauses it will 
be of interest to note certain underwriting 
manual provisions touching on the cover- 
age. With reference to “premises” the 
manual says that the accommodation of 
not more than two roomers or boarders or 
renting office, school or studio space to 
others in the insured’s residence shall not 
be considered renting for the purpose of 
the definition. 

The manual permits the following addi- 
tional interests to be added without cost 
(1) agents of property, (2) co-owners or 
partners, (3) board members of public cor- 
porations or boards, (4) executive officers, 
directors of a corporation, (5) the land- 
lord of a corporation who financially owns 
the corporation, (6) executors, administrat- 
ors, trustees and beneficiaries, (7) finan- 
cial control, (8) husband and wife, (9) mem- 
bers of unincorporated associations, (10) 
mortgages, assignees or receivers, ((11) 
working interest in oil or gas operations, 
(12) owners of land upon which buildings 
have been erected ‘by lessees, (13) trustees 
or members of the board of governors of 
charitable or educational institutions, (14) 
trustees or members of the board of govern- 
ors and clergymen of religious institutions. 
_ However, a tenant or lessee cannot be 
included as an additional interest on a 
policy covering a lessor. And the policy 
must specify additional residence promises 
maintained by an insured other than the 
named insured and spouse. Business pur- 
suits coverage may be provided by endorse- 
ment. Also fire, explosion, smoke or 
smudge damage to premises or house furn- 
ishings in the care etc., of an insured may 
be included by endorsement. And where 
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the policy covers business, medical pay- 
ment coverage for business visitors may be 
included. 

The business pursuits endorsement for 
an office, school or studio in the residence 
sets forth the designation of premises and 
the business pursuits conducted thereat 
and agrees that both coverages apply to 
such premises used for such purposes, sub- 
ject to the following provisions: 


1) The definition of “premises” in the 
policy includes such premises. 

2) The first exclusion is amended to 
include the business pursuits set forth 
as an exception to the exclusion. 

3) The insurance does not apply to 
bodily injury to or sickness or disease of 
any employee of an insured while en- 
gaged in the employment of an insured, 
if the principal duties of the employee 
for any insured are in connection with 
a business of the insured and if not as- 
sisting him in his personal sports ac- 
tivities. 


The declarations required of the in- 
sured are few, being name, address, loca- 
tion of principal residence premises, pol- 
icy period, coverages and limits of liability 
required with premiums therefor, state- 
ments negativing other premises, business 
pursuits and elevators, incinerators or es- 
calators unless otherwise indicated, list of 
the number of full time residence em- 
ployees of (a) the named insured and 
spouse and (b) other insureds who are res- 
idents of the named insured’s household, 
and finally a statement as to the cancella- 
tion or declination of such insurance by 
other insurers. 

The policy limit is singular and applies 
whether one or more are injured in the 
same occurrence. The basic limits are 
$10,000 liability and $250 medical pay- 
ments. 

* ” * 

It will be observed that the liability cov- 
erage feature of the policy is on an occur- 
rence rather than an accident basis, there- 
by eliminating all possible conflicts or con- 
troversies as to whether injurics were 
caused by accident or not. This coverage 
embraces both bodily injury and property 
damage liability. There is no restriction 
as to place of occurrence or manner of oc- 
currence placed in the insuring agreement, 
and any such restrictions would have to 
be found in the exclusions. The coverage 
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was purposely made in broad form and the 
policy was designed to replace many other 
policies, such as Owner, Landlord and Ten- 
ants; Golfers; Sports; Owners’ Protective 
Employers Liability; and so forth which 
previously had to be written separately, 
any negligent act of the insured, not de- 
signed to inflict injury intentionally or 
cause it to be so inflicted and not primar- 
ily connected with his trade, business or 
profession, is covered. 

It would be profitable at this point to 
consider the restrictions on this coverage 
contained in the exclusions. The first is 
that the coverage is not extended to acts 
arising out of the business pursuits of an 
insured, provided that such acts are not or- 
dinarily incident to non-business pursuits. 
The latter qualification narrows the ex- 
clusion to a considerable extent, bringing 
into the coverage, acts arising in the course 
of an insured’s business but not exclusively 
out of the business. This is one of the 
possible courses of controversy in the pol- 
icy, yet it is not recorded that much of 
such controversy has arisen. In view of 
the prevailing rule of law that in case of 
an ambiguity, the policy provision in ques- 
tion is to be construed in favor of the in- 
sured who did not write the policy, and 
against the insurer who did, the exclusion 
would have to be confined to acts done 
by the insured in his business which he 
would not ordinarily do if he were not en- 
gaged in that business, as any common 
acts would be covered. Thus if a workman 
is walking along the street carrying a pike 
which he is going to use to set up a lamp 
pole, and accidentally strikes a pedestrian 
with it, knocks him down and injures him, 
the exclusion would apply, but if he were 
walking on the same street on his way to 
set up the same pole, but carrying nothing, 
and accidentally bumped into the same pe- 
destrian and inflicted the same injuries, 
coverage would apply. : 

In this connection, the safe rule to fol- 
low would seem to be to accept as covered 
any act which is not clearly unconnected 
with non-business pursuits. 


The second provision of the exclusion: 
—the rendering of any professional service 
or the omission thereof, is much clearer 


and should give rise to little contro- 
versy. It was clearly designed to exclude 
the acts covered by malpractice policies, 
and we can look to the coverage of these 
policies to see what is included in the ex- 
clusion herein. 
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The third provision of the first exclu. 
sion:—any act or omission in connection 
with premises, other than as defined, which 
are owned, rented or controlled by an in- 
sured—should, of and by itself give littk 
trouble, since it is designed to compel such 
premises to be covered separately or upon 
the payment of an additional premium. 
The key words,—other premises, owned, 
rented or controlled, are clear and pre 
cise. 

However, trouble might raise its ugh 
head in applying the definition of prem 
ises that is covered by the policy and which 
is outside this exclusion. No difficulty 
would be experienced with the hous 
wherein the insured or his spouse lives; 
if he has more than one residence, all 
would be covered, but of course he would 
be required to disclose the fact and an 
additional premium would be charged: 
“private approaches thereto,” of course, 
would include an ordinary means of ac- 
cess to the premises which is not public: 
other premises and private approaches 
thereto for use in connection with the res- 
idence, but it would be a question of fact 
in each particular case and no doubt fairl 
easily demonstrable one way or the othe 
in the majority of cases; “except business 
property and farms” is clear enough as it 
embraces the idea of a business or liveli- 
hood to help in distinguishing any partic 
ular case. “Individual or family cemetery 
plots or vaults” are not limited as to siz. 
number or location. “Premises in which 
an insured is temporarily residing, not 
owned by an insured” is designed to in- 
clude rented vacation cottages, etc., with 
the only probable point of controversy th 
question of temporality, which in most 
cases could be easily solved as there would 
always have to be an unabandoned princi- 
pal residence premises. The provision re- 
garding vacant land is clear enough until 
the part about a one or two family dwell- 
ing being constructed for the insured by 
independent contractors is reached and 
that might lead to some need for decision 
or interpretation. The intent therein was 
to give Owners’ and Contractors’ Protec- 
tive Liability Coverage, but not Public 
Liability Coverage. If the insured is doing 
the work himself, it is not covered, so there 
is left the twilight zone where the work 
is partly done by independent contractors 
and partly done by the insured. A reason- 
able solution for this would be to hold no 
coverage where the insured is doing an 
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identifiable part of the construction work, 
and coverage where he is doing only inci- 
dental work. 

“Business property” is stated to include 
(1) property on which a business is con- 
ducted, and (2) property rented in whole 
or in part to others, or held for such rental, 
by the insured other than (a) the insured’s 
residence if rented occasionally or if a two 
family dwelling usually occupied in part 
by the insured or (b) garages or stables, if 
not more than three car spaces or stalls 
are so rented or held. That clause is quite 
clear for the most part except that a ques- 
tion might arise as to whether or not a 
business was being conducted in the prem- 
ises. For example, if an insured uses his 
residence to conduct part of his business, 
as for example, a merchant working on 
his books or preparing and sending out 
bills at home, or a carpenter doing cabinet 
work at home, or if some other person is 
permitted to do the same thing in the 
residence premises without charge, it would 
be necessary to determine whether that 
work constituted a substantial part of the 
business or was merely incidental. A prob- 
able determining factor would be whether 
the person had a main place of business at 
other premises, but if he did not, and 
made his livelihood from the business it 
is clear that there would be an exclusion 
of coverage. It would certainly be a ques- 
tion of fact in each case, but it seems to 
be pretty well settled practice to grant cov- 
erage unless the evidence preponderates 
against it. 

“Business” is defined as including trade, 
profession or occupation. 

The definition of “residence employee” 
is broad and includes an employee of an 
insured under the policy whose duties are 
incidental to the ownership, maintenance 
or use of the premises, including the main- 
tenance and use of automobiles or teams, 
or who performs elsewhere duties of a sim- 
ilar nature not in connection with an in- 
sured’s business. 

“Automobile” includes a land vehicle, 
trailer or semitrailer, other than farm 
tractors and trailers not subject to motor 
vehicle registration and farm implements. 

The second exclusion of coverage is (1) 
for automobiles while away from the prem- 
ises or the ways immediately adjoining, ex- 
cept under the liability coverage feature 
with respect to operations by independent 
contractors for non-business purposes of an 
insured; (2) watercraft with more than ten 
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horsepower or exceeding twenty-five feet 
in over-all length, owned by or rented to 
an insured, while away from the premises; 
and (3) aircraft, or the loading and un- 
loading of any of the foregoing, but with 
respect to injury sustained by a resident 
employee while engaged in the employment 
of the insured, parts (1) and (2) of the ex- 
clusion do not apply, and part (3) applies 
only while such employee is engaged in 
the operation or maintenance of aircraft. 

An analysis of the exclusion shows that 
it is intended to apply first to the cover- 
age furnished by an automobile policy 
except that injuries caused by automobile 
on the premises and the ways immediately 
adjoining are also covered by this policy. 
In this connection, the phrase “ways im- 
mediately adjoining” might give rise to oc- 
casions for interpretation but it seems to 
be clear that it refers to a driveway, street 
or alley which is next to the premises and 
excludes any portions thereof which are 
not next to the lot line of the premises. 
While it is conceivable that a more lib- 
eral interpretation might be employed and 
the ways held to include more than that, 
it would have to do violence to the diction- 
ary definition as there seems to have been 
malice aforethought in putting the word 
“immediately” next to the word “adjoin- 
ing.” 

The exception from the exclusion of the 
automobiles of independent contractors, is 
intended to give the insured protection in 
the event that he is charged with responsi- 
bility for an injury caused by the automo- 
bile of an independent contractor, when 
for example, he is engaged in doing work 
on the insured’s residence, which might 
not be an uncommon situation. 

The water craft exclusion is designed 
to apply where a yacht policy is applicable 
and not to small boats, and is quite specif- 
ic as to size and power excluded so as to 
preclude any argument thereon. 


The aircraft exclusion applies to all air- 
craft, but the phrase “or the loading and 
unloading of any of the foregoing” while 
literally applying to all the boats and ve- 
hicles mentioned before, could also be in- 
terpreted to refer only to those for which 
coverage was excluded. Since the latter 
interpretation would be more favorable to 
the insured, it would probably be the one 
adopted by the court. However, since the 
likelihood of exposure to liability for in- 
juries to residence employees arising out 
of the use of automobiles and water craft, 
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and airplanes except with respect to the op- 
eration of maintenance thereof, is quite 
probable and would be excluded from spe- 
cific policies covering such vehicles, it was 
desired to give the insured coverage there- 
for, so it was removed from the exclusion. 

The next exclusion, of injury, sickness, 
disease, death or destruction caused inten- 
tionally by or at the direction of the in- 
sured, is the potential source of the most 
trouble in determining coverage under the 
policy. This differs from the “Assault and 
Battery” clauses in the ordinary policies, 
since in this it is the injury and not the 
blow which must be caused intentionally. 
The language gives rise to a much narrow- 
ed exclusion and consequently broader cov- 
erage. The words used may not be partic- 
ularly happy ones from the standpoint of 
interpretation, as they are susceptible to 
the application of an extremely narrow 
meaning, e.g. that the injury actually suf- 
fered must have been intended and not 
some injury. In a situation where one per- 
son struck another in the face with his 
fist, the unquestionable purpose is to try 
to inflict some injury even if it is only a 
slight bruise, but there is no way of pre- 
dicting in advance what the injury actual- 
ly will be, it could well be held that any 
injury resulting was caused intentionally; 
yet, if for example, the blow detached a 
retina and caused loss of sight of an eye, 
it could also be held that such an injury 
was not caused intentionally. 

It is suggested that the interpretation of 
it will depend upon the person or court 
doing the interpreting with the usual 
bugaboo of the “hand case” interfering 
with logic. 

The next exclusion deals with injuries 
etc., to any employee if benefits are pay- 
able or required to be provided under any 
Workmen’s Compensation Law and to any 
residence employee if the insured has in 
effect a Workmen’s Compensation policy 
providing Workmen’s Compensation bene- 
fits for such employee. That makes it clear 
that this policy is not to provide Work- 
men’s Compensation coverage where it is 
required or provided. 

The next exclusion is confined to the 
liability coverage feature and denies cov- 
erage for liability assumed by the insured 
under any contract or agreement except 
liability of others assumed under a written 
contract relating to the premises. This ex- 
clusion is quite clear, and indicates that 
the policy is broad enough to include some 
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contract coverage, the policy framers evi- 
dently having in mind contracts with con- 
tractors for the erection and repair of 
buildings which might contain hold harm. 
less and assumption of liability agreements 
and so forth, which might be common situ- 
ations in which they wished to protect the 
householder. 

The next exclusion also refers only to 
the liability coverage feature and is the 
familiar exclusion of injury to or destruc- 
tion of property used by, rented to or in 
the care, custody and control of an insured. 
By the same token, the familiarity of the 
exclusion also makes us familiar with the 
problems which can arise under it, par- 
ticularly with reference to the care, cus- 
tody and control features, concerning 
which alone, whole articles have been 
written. 

The last exclusion deals solely with the 
medical payments coverage and denies cov- 
erage for bodily injuries to or sickness, dis. 
ease or death of (1) any person while en- 
gaged in his employment if benefits there- 
for are payable under any Workman’s 
Compensation Law; or (2) any insured 
within the meaning of parts (a) and (b) 
of the Definition of Insured insuring agree 
ment; or (3) any person, other than a resi- 
dence employee, if such person is regular- 
ly residing on the premises, or is on the 
premises because of business conducted 
thereon or is injured by an accident aris- 
ing out of such business. 

Since medical payments are provided by 
compensation laws it was not the intent 
of the policy to give double benefits there- 
for, so exclusion part (1) was inserted and 
should give rise to no difficulties. The rea- 
son for inserting part (2) in the exclusion 
is the obvious one of avoiding possible 
fraudulent claims, and it might give rise 
to questions as to who is or who is not an 
insured within the meaning of the policy. 
Most of the trouble in this respect would 
arise in determining the status of visiting 
relatives, whether they remained long 
enough in the household to acquire the 
status of residents. Part (3) of the exclu- 
sion manifests an intent not to cover for 
medical payments, persons such as board- 
ers or lodgers, business visitors who come 
on the premises in connection with a busi- 
ness carried thereon or persons who are in- 
jured on or off the premises as a result of 
an accident arising out of such business. 
However, residence employees are entitled 
to medical payments benefits. 
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This part is not likely to lead to much 
trouble, except such as any definition such 
as “regularly residing” might cause in an 
attempt to fit the facts in any particular 
case therein and also in some cases in de- 
termining the reason why a person is on 
the premises. There also may arise a ques- 
tion as to who is a residence employee. 
For example, does a tenant in a two family 
house fit the policy definition of a resident 
employee if in consideration of a reduction 
in rent, large or small as the case may be, 
he does one or more of the ordinary main- 
tenance tasks, such as mowing the lawn or 
tending the furnace, around the residence? 

In that connection it will be noted that 
the definition is broad enough to include 
such a person, as the amount of service to 
be performed is not stipulated. 

It will be noted that this is one of the 
lew types of policies which furnish indem- 
nity insurance to infants, and is probably 
the only one which has infants of tender 
age as insureds. The definition of insured 
includes all infants who reside in the house- 
hold who are relatives of or under the care 
of an insured. Under those circumstances 
claims are now made and suits are brought 
in situations which previously were written 
off on a “boys will be boys” basis. This 
gives rise to questions which were not so 
common under the common law, viz. to 
what extent is an infant liable for his 
torts? Or at what age is an infant capable 
of committing a tort? 

When a negligent act is involved, such 
as running into a person on the sidewalk 
while riding a bicycle, the question of the 
infant’s age becomes important and can 
involve an interesting point. A rule of 
thumb that an infant under the age of 
seven is incapable of negligence, while one 
between seven and fourteen is presumed 
to be incapable of negligence and one over 
fourteen may be guilty of negligence on 
the same basis as an adult, has become 
quite generally adopted, without any 
guarantee that every court will go along 
with it. 

Intentional acts on the part of infants 
present a very troublesome question from 
4 coverage standpoint, since it must be de- 
termined in each case whether the injury 
was caused intentionally by the insured in- 
fant. That involves the question of how 
much intention to injure is present when 
one child is a by the intentional act 
of another. When one child throws a stone 
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at another, does he intend to injure or 
does the thought of an injury resulting 
ever enter his mind? It is obvious that the 
age of the child will have great bearing 
on the answer, and almost equally obvious 
that in most cases question of fact will be 
presented, with the question of how much 
the presumption of injury arising from an 
act that is likely to cause an injury is in 
dulged in where a child is involved, lurk- 
ing on the sidelines. 

It will be noted also that this policy is 
unusual in another respect, namely, that 
one coverage is on an occurrance basis, 
while the other is on an accident basis. It 
is the medical payments coverage that is 
on the accident basis, since the policy 
framers evidently felt that placing this cov- 
erage on an occurrence basis might price 
the policy out of the market. Since it is on 
a “caused by accident” basis in this respect, 
deciding a question of coverage might in- 
volve the solution of the familiar question 
inherent in other policies as to whether a 
particular occurrence was an accident; and 
this situation is tied in very strongly with 
the insurance of infants feature just dis- 
cussed, because then it must be decided, 
not whether the injury was caused inten- 
tionally but whether the cause of the in- 
jury, or the act causing the injury was ac- 
cidental or intentional. That question 
can be as troublesome in this policy as in 
any other. 

This policy is a relatively new one hav- 
ing first been issued in 1944, but even con- 
sidering the short existence, it is remark- 
able that there seem to have been no con- 
troversies concerning it which have attain- 
ed the dignity of a decision by an appel- 
late court. That is probably an excellent 
testimonial to the broadness of the cover- 
age offered by the policy and also to the 
attitude of the insurers in interpreting the 
policy liberally in line with the spirit of 
broadness of coverage. 

It may also be that the public has been 
so educated to restrictions in coverage for 
insurance policies, that it is entirely satis- 
fied with the provisions of this one, and 
does not seek anything beyond them. 

In any event, it is a policy well deserv- 
ing of particular study, since its broad cov- 
erage earns it the right to become widely 
issued, and perhaps as it becomes better 
known, to numerically equal, if not sur- 
pass, the basic automobile policy. 
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From The Hditor’s Notebook 


In this column, from time to time, the Editor proposes to publish news and views 
that he believes will be of interest to our members. Any opinions expressed are either 
the personal sentiments of the Editor or are the opinions of those persons to whom 


they are attributed. 


Members of 1.A.1.C. are cordially invited to submit material for this column. If 
and when you have views to express on insurance and legal subjects, or when you learn 
of items of news that you believe of general interest, send them in! As space permits, 
we'll publish them with credit to you as the contributors. 


PRIMARY insurer may settle with 
A the claimant and go its way, leaving 
an excess insurer to defend itself against 
such of the claim as is in excess of the pri- 
mary insurer’s policy limit. This holding 
is by the U. S. District Court for the West- 
ern District of Louisiana in Benroth v. 
Continental Casualty Company and Em- 
ployers Casualty Company, 132 F. Supp. 
270. 

The case in question arose under Louisi- 
ana law, where a statute permits a direct 
suit against an insurer without joining the 
insured. (LSA-R.S. 22:655). However, the 
point made may have far-reaching effects 
in other types of actions. For example, it 
seems to us that the rule might be applied 
in a suit by an insured against his primary 
and excess carriers. Or the rule might be 
utilized by a judgment creditor of an in- 
sured seeking to subject primary and ex- 
cess policies to the payment of his judg- 
ment. 

In the Louisiana case, the primary in- 
surer, Continental, had a policy limit of 
$25,000 on its automobile policy. The 
other insurer, Employers, had a limit of 
$100,000 on its public liability policy, but 
it contained a provision that, as to certain 
automobiles, it should be excess insurance 
over any other valid and collectible insur- 
ance available to the insured. 


Continental paid $23,500 and took a re- 
lease of all claims up to $25,000, reserving 
to the claimant her rights in excess of that 
amount. In that release, the claimant 
granted to the insured a credit of $25,000 
to be first applied to the liquidation of any 
judgment obtained by the claimant against 
the insured. 

The court ruled that the claimant had 
not “split” her cause of action; merely, 
that she had credited $25,000 against any 
judgment that she ultimately might ob- 


tain. Further, said the court, the Employ- 
ers policy did not require the exhaustion 
of the primary coverage. The credit was 
sufficient. On this point see also Zeig v. 
Massachusetts Bonding and _ Insurance 
Company, 2 Cir., 23 F. 2d 665, involving 
burglary policies, primary and excess. 

And the court further determined that 
it was not necessary to establish “primary 
liability” in order to hold the excess car- 
rier. Upon the rendition of a judgment 
for more than $25,000, Employers would 
be “liable for the amount in excess of that 
sum, to its policy limits.” 


N article recommending that automo- 
A bile accident cases be removed from 
the courts and handled “in the same way 
that we handle factory accidents under 


workmen’s compensation” appeared in 
The Saturday Evening Post of October 22, 
1955. It has excited a large amount of 
comment, particularly from non-lawyers. 

The article is from the pen of Mr. Jus- 
tice Samuel H. Hofstadter of the New 
York Supreme Court. It is a coincidence 
that we quoted him at some length, in our 
October issue, on the subject of 50 per 
cent contingent fees. See Vol. XXII, 
page 458. 

Writing under the title, “Let’s Put 
Sense in the Accident Laws”, this author 
advocates compulsory liability insurance 
for all motorists with awards for injuries 
or damages to be made by a state compen- 
sation board on the basis of established 
schedules and without regard to negli- 
gence or fault. He proposes that thie 
awards would be paid by the insurance 
companies or, if necessary, from state in- 
surance funds. 

The article emphasizes the heavy load 
of negligence cases imposed upon our 
courts and uses a few unusual cases to sup- 
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port the writer’s contention that absurd 
results occur almost every day in litigated 
matters. He does say, however, that the 
dearing up of court dockets, however de- 
sirable, has nothing to do with his belief 
in the need for a compensation system. 

Insurance companies and lawyers “who 
have a vested interest in the large number 
of law suits arising from automobile acci- 
dents and who naturally see the problem 
irom their own point of view,” according 
io Mr. Justice Hofstadter, are cited by him 
as being opposed to his plan. Likewise, 
inequities which doubtless would arise un- 
der his proposal are characterized by him 
as being “less objectionable than the in- 
equities under the present system.” 

It is the right of any trial lawyer to take 
exception to a ruling or statement of a 
judge. To the conclusions reached and 
charges made in that article we hereby 
except. True, it is that the author does 
not speak in his judicial capacity, but he 
is so identified in the magazine. 

We have no doubt that Mr. Justice Hof- 
stadter has seen some strange results in a 
few of the thousands of negligence cases 
that have come before him or that have 
been called to his attention. But does that 
make the whole system wrong? Because 
one airplane crashes into a mountain, must 
we abolish all transportation by air? Be 
cause, on a few occasions, some legislative 
bodies have enacted foolish laws, should 
we abolish the entire legislative process? 

Down through the centuries of recorded 
time, courts of law have proved to be the 
best means of bringing even-handed justice 
to the most people. The courts have their 
faults but, even so, they should not be 
superseded by administrative agencies in 
matters like this. No schedule of awards 
can be acceptable as a substitute for the 
considered judgments of courts and juries 
in negligence cases. 

John Maxey Zane, in “The Story of 
Law”, (Doubleday, Doran & Company, 
Inc.), puts it this way: 

“The story of law must teach us that 
changes are to be made by the innovations 
of time slowly and by degrees. If sudden- 
ly we begin hacking to pieces our aged 
mother, only evil can result. It must not 
be true that for some fancied benefit we 
shall unsettle the landmarks that mark the 
progress of the ages. Personal desires, the 
theories of particular men can have little 
or no effect upon the law, for she must rep- 
resent the wishes and desires of us all.” 
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OBERT CGC. ELY, St. Louis, is the re- 
R cipient of the first annual Lon O. 
Hocker Memorial ‘Trial Lawyer Award, 
presented by the Missouri Bar Foundation. 
His selection was by an anonymous com- 
mittee of seven judges—five from the Cir- 
cuit Court of St. Louis, one from the St. 
Louis Court of Appeals and one from the 
Supreme Court of Missouri. 

The award was presented by Mrs. Mary 
Berry Hocker in memory of her distin- 
guished husband, who was a member ol 
1A.LC. from January 7, 1928 until his 
death in July, 1948. The purpose of the 
gilt is to serve ‘‘as an inspiration for those 
who see in the adversary trial system the 
essence of democracy.” 

Mr. Hocker’s son is a well known mem- 
ber of L.A.L-C, and Mr. Ely’s father, Wayne 
Ely, has been one of our active members 
since April 27, 1928. The Journal extends 
sincere congratulations to all persons 
concerned. 

O* the Current Decisions page of the 
July, 1955, issue of the Journal we 
quoted from People, ex rel. Barton v. 
American Automobile Insurance Company, 
et al., 282 P. 2d 559, wherein the Califor- 
nia District Court of Appeal, Second Dis- 
trict, denied an appeal in a quo warranto 
suit arising out of published advertise- 
ments by insurance companies protesting 
excessive awards in negligence cases. 

Less than a month alter that decision 
was announced, the United States Court of 
Appeals for the Third Circuit reached the 
same result in dismissing the appeal in 
Hoffman v. Perrucci, 222 F. 2d 709. In the 
district court the plaintiffs in an ordinary 
automobile negligence case filed motions 
requesting two insurance companies to ap- 
pear and show cause why they should not 
be adjudged in contempt of court by rea- 
son of four advertisements which they in- 
serted in Life Magazine and The Saturday 
Evening Post, and of a pamphlet which 
they distributed, relating to jury verdicts 
and the effect thereof upon liability insur- 
ance rates and living costs generally. These 
insurance companies were not parties to 
the negligence action, were not insurers of 
any of the parties and were not in any 
other way connected with that law suit 
(117 F. Supp. 38-39). 

The plaintiffs charged that the advertise- 
ments and the pamphlet were illegal and in 
contempt of court, in that they constituted 
“jury tampering”. 
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In affirming the lower court, the Third 
Circuit found nothing in the record to jus- 
tify disturbing the basic conclusion of the 
district judge that, “We feel that the out- 
of-court publication of these advertise- 
ments and the distribution of the pam- 
phlet do not interfere with the ordinary 
administration of justice in the action be- 
fore this court.” 

Thus another court has put down an at- 
tempt to prevent insurance companies from 
telling the public that when jurors are 
overly generous with an insurance com- 
pany’s money the result is not only to in- 
crease insurance premiums but also to in- 
crease the cost of other articles and serv- 
ices in everyday trade. 


ROM our newest State Editor, Herbert 

Terwilliger, of Wausau, Wisconsin, 

comes a report on the following interesting 
case. 


A’s insurance carrier settled with B, 
after suit had been commenced, for dam- 
ages claimed to have been sustained by B 
in an auto accident between the vehicles 
of A and B. Later A’s insurer and A 
brought action against B and his insur- 
ance carrier for the property damage done 
A’s truck, A’s insurance carrier having car- 
ried collision insurance as well as public 
liability. The Supreme Court of Wiscon- 
sin held that A’s insurance carrier was 
estopped to prosecute this action by its 
prior settlement, notwithstanding the fact 
that the release was a standard form re- 
lease providing that the payment was not 
to be construed as an admission of any 
liability. 

The court left open the question as to 
whether or not A participated in the com- 
promise settlement with B, holding that if 
he was not consulted by his insurer with 
respect to such settlement and did not par- 
ticipate, his cause of action to recover the 
$100 deductible was not barred. 


Motion for rehearing was denied. The 
opinion on the motion for rehearing held 
that the original settlement without any 
express reservation of rights by the settlor 
constituted a complete accord and satis- 
faction of all claims of the immediate par- 
ties to the settlement arising out of the 
same accident. It was specifically recog- 
nized that if A’s insurance carrier had spe- 
cifically and expressly reserved the right 


INSURANCE COUNSEL JOURNAL 


January, 1956 


to sue B that there would not be an estop- 


Two of the seven justices dissented on 
the opinion on the motion for rehearing. 

Action had been started by B and a 
judgment of dismissal entered in court 
However, the court refused to hold tha 
this finding was res adjudicata. William 
H. Heinemann Creameries, Inc. v. Mil. 
waukee Automobile Insurance Co.,71 N.W. 
2d 395. Motion for rehearing denied, 72 
N.W. 2d 102 (Wisconsin, 1955). 


NOVEL approach to the medical 

malpractice problem has resulted in 
recovery of damages by a patient on the 
ground of breach of contract, according to 
a 1955 New York decision. 


The case is Robins v. Finestone, 308 
N.Y. 543, 127 N.E. 2d 330, wherein the 
plaintiff alleged that the surgeon, for an 
agreed fee, entered into a contract with 
him to perform an abdominal operation in 
a good and workmanlike manner and 
promised to cure him by removing a 
growth. Plaintiff further alleged that, by 
virtue of the unskillfulness and unwork- 
manlike procedure of the surgeon, he twice 
punctured one of plaintiff's organs and 
required him to undergo extensive treat- 
ment and hospitalization. 


The court said, “When the complaint 
is read in its entirety, the conclusion is in- 
escapable that a cause of action for breach 
of contract is stated. * * * As was recently 
indicated, a doctor and his patient are at 
liberty to contract for a particular result 
and, if that result be not attained, a cause 
of action for breach of contract results 
which is entirely separate from one for 
malpractice although both may arise from 
the same transaction.” 


On the question of damages, the court 
said, “In the contract action they are re- 
stricted to the payments made and to the 
expenditures for nurses and medicines or 
other damages that flow from the breach 
thereof.” 

The statute of limitations for malprac- 
tice was held not to apply to the suit for 
breach of contract. 

In the opinion, the court cited Safian v. 
Aetna Life Insurance Co., 24 N.Y.S. 2d 
92, affirmed 286 N.Y. 649, 36 N.E. 2d 692, 
which held that a physician’s malpractice 
insurance policy did not cover damages for 
breach of a contract to cure. 
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The New Standard Automobile Policy 


HERBERT F. Drmonp* 
New York, N. Y. 


N July 6, 1955 revised national stand-_ 


ard provisions for automobile poli- 
cies were promulgated on behalf of the 
major carriers, both stock and mutual. 
This was the first revision since December, 
1947. 

Since the new provisions will be in use 
for some years to come, the object of this 
article is to provide a brief summary of 
those changes with which our members 
should be familiar. In order to make this 
summary as brief as possible, it will be 
limited to major changes and the reasons 
therefor. A detailed treatment of the new 
policies, including all editorial changes, is 
available elsewhere.” 


Limits of Liability 


For the first time, the new standard pro- 
visions contain a statement expressly de- 
fining the extent of the insurer’s liability 
for property damage caused by the insured. 
The new provision, inserted as a condition, 
states: 


“The limit of property damage liabil- 
ity stated in the declarations as appli- 
cable to ‘each accident’ is the total limit 
of the company’s liability for all prop- 
erty of one or more persons or organiza- 
tions, including the loss of use thereof, 
as the result of any one accident.” 


Prior to this revision the policy draftsmen 
considered such a clause to be unnecessary. 
However, in recent years there has been 
substantial dispute as to what constitutes 


“an accident”. In certain cases, it has 


_ *Member, Committee on Financial Responsibil- 
ity Laws; member of the firm of Caverly, Dimond, 
Dwyer & Lawler. 


‘See papers delivered by John P. Faude and 
DeRoy C. Thomas at Annual Meeting of the Sec- 
tion of Insurance Law of the American Bar Asso- 
ciation, August 23, 1955. ' 

*Anchor Casualty Co. v. McCaleb, 178 F. 2d 322 
(5th Cir. 1949). But see St. Paul-Mercury Indem- 
nity Co. v. Rutland, 225 F. 2d 689, (5th Cir. 1955); 
Hyer v. Inter-Insurance Exchange, 77 Cal. App. 
343, 246 Pac. 1055 (D.C. Cal. 1926); Denham v. 
LaSalle-Madison Hotel Company, 168 F. 2d 576 
(7th Cir. 1948). 


been contended that the ordinary property 
damage limit of liability may expand or 
contract in accordance with the number 
of persons whose property was damaged. 
In other words, the contention has been 
that as to each such person there occurred 
an “accident”. The new provision should 
make clear that the stated limit covers all 
damage involved on a single occasion, no 
matter how many persons may happen to 
own the damaged property. 


Financial Responsibility Laws 


Another significant change effected by 
the new revision pertains to the condition 
relating to State Financial Responsibility 
Laws. The new condition reads as follows: 


“Financial Responsibility Laws. When 
this policy is certified as proof of finan- 
cial responsibility for the future under 
the provisions of the motor vehicle fi- 
nancial responsibility law of any state or 
province, such insurance as is afforded 
by this policy for bodily injury liability 
or for property damage liability shall 


comply with the provisions of such law 
** *” 


The new language is italicized in the 
foregoing quotation. The purpose of this 
provision has always been to permit the 
standard policy to be used as a certified 
policy under the financial responsibility 
laws of the various states without the need 
of added endorsements. Such laws uni- 
formly provide that a motor vehicle liabil- 
ity policy so certified renders the insurer 
absolutely liable whenever loss or damage 
covered by the policy occurs.’ The diffi- 
culty has been that this condition was in- 
tended to be prospective in nature and 
that it have no application whatsoever un- 
til (a) the insured motorist has become 
subject to the provisions of such a law, and 
(b) even then only after the policy has been 
issued and certified as proof of financial 
responsibility. 


*See paper by Edward F. Earle delivered at the 
Annual Meeting of the Section of Insurance Law 
of the American Bar Association, August 25, 1953. 
See also 15 Ohio State Law Journal 2 (1954). 
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While a majority of the courts have 
agreed that these requisites must be pres- 
ent before absolute liability can be im- 
posed upon the company, in the last few 
years cases have arisen which hold that 
the clause as it formerly read was not pro- 
spective in nature, but rather stated a vol- 
untary assumption by the insurer of the 
absolute liability normally imposed only 
after the policy had been certified as proof 
of financial responsibility.“ Because of 
such holdings, the policy draftsmen de- 
cided to indicate unequivocally by means 
of the underlined language that the insur- 
ing company intends that the financial 
responsibility condition applies only 
prospectively. 


Severability of Interests 


One of the more important of the new 
conditions is that concerning severability 
of interests. The new clause, which per- 
tains only to bodily injury and property 
damage liability, reads (with new lan- 
guage in italics): 


“Severability of Interests. ‘The term 
‘the insured’ is used severally and not 
collectively, but the inclusion herein of 
more than one insured shall not operate 
to increase the limits of the company’s 
liability.” 


The new language again is intended only 
to make manifestly clear what always has 
been the intention of the standard policy 
provisions. No matter how many persons 
are named in the declarations, or how 
many persons are entitled to the policy’s 
protection under the “Definition of In- 
sured” agreement, the limits of liability do 
not exceed the amount for which the com- 
pany would have been liable if there had 
been only one insured. However, while 
this provision has been deemed necessary, 
it has been intended that the term “in- 
sured” should be interpreted severally and 
not collectively. So interpreted, a good 
rule of thumb in reading exclusions is 
that when the term “insured” is used, it 
means “the insured against whom claim is 
made or suit is brought.” In other words, 
if A loans his car to B and B runs into 
A’s property, both are insureds but the 
policy draftsmen did not intend that A 
cannot collect because it is “property own- 


‘Farmers Insurance Exchange v. Ledesma, 214 F. 
2d 495 (10th Cir. 1954) and cases cited therein. 
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ed * * * by the insured.” The reason for 
the new condition is to attempt to make 
this severability interpretation as clear as 
possible. 


Cancellation 


The cancellation condition has been 
amended in two respects. The first is to 
add a provision that the policy may be can- 
celled by the named insured “by surrender 
thereof to the company or any of its au. 
thorized agents.” This is because certain 
recent cases’ took the position that delivery 
of the policy by the insured to his agent, 
with instructions to cancel the policy, did 
not effect cancellation. The new provision 
is realistic, since the insured usually can- 
cels his policy by surrender to his agent, 
unaccompanied by any writing. 

The other change in this condition is to 
state that “payment or tender of unearned 
premium is not a condition of cancella- 
tion.” This is because several recent de- 
cisions’ have held that the tender of the 
unearned premium is a condition prece- 
dent to cancellation by the company. 
These decisions imposed an impractical 
rule of law. In many cases where the pol- 
icy premium is determined by experience 
or retrospective rating, the unearned prem- 
ium cannot be computed immediately at 
the time when cancellation is desired and 
compliance with the requirement of the 
case law would be impossible. No cancel- 
lation could be accomplished until the fi- 
nal determination of all possible claims. 
The new clause should obviate this diffi- 
culty. 


Medical Payments 


The principal change made in this cov- 
erage was to add specific words to clarify 
the intent that “medical, surgical and den- 
tal services” include the furnishing of ar- 
tificial teeth, limbs or other prosthetic de- 
vices. While this interpretation always 
has been intended, some companies in the 
past have added such express language 
and used it as a competitive weapon. 


Definition of Insured 


The important change in this provision 
is that hereafter the term “insured” in- 


‘Liner v. Mittelstadt, 257 Wis. 70, 42 N.W. 2d 


504 (1950); Suennen v. Evrard, 254 Wis. 565, 36 
N.W. 2d 685 (1949). See also 8 A.L.R. 2d 203 (1949). 

*Crotts v. Fletcher Motor Company, 219 S.C. 204. 
64 S.E. 2d 540 (1951); Elmore v. Middlesex Mutual 
Fire Ins. Co., 219 S.C. 520, 65 S.E. 2d 871 (1951). 
See also 16 A.L.R. 2d 1200, at 1204 (1951). 
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cludes not only the named insured’s spouse, 
if a resident of the same household, but 
also any person using the automobile with 
the permission of such spouse. This makes 
clear, for example, that if a wife should 
loan the family car to a neighbor, both she 
and the neighbor would be covered, even 
though her husband was the owner and 
had never given general or specific permis- 
sion to the borrowing by the neighbor. 
Here and throughout the policy, the lia- 
bility coverage is intended to be the same 
as though the policy had named both such 
a husband and wife as insureds in the dec- 
larations. 


“Drive Other Cars” Coverage 


Under the “Use of Other Automobiles” 
insuring agreement, commonly known as 
the “Drive Other Cars Coverage”, the new 
revision makes this important provision ap- 
ply also to the collision coverage, as re- 
spects any private passenger automobile 
being operated or used by the named in- 
sured or spouse. This coverage for many 
years has been available by way of endorse- 
ment for an additional charge. It was not 
widely purchased, in part because of sub- 
rogation practices. 


Defense and Settlement 


As our members are aware, liability in- 
surers intend that their right and obliga- 
tion to defend suits shall not exist beyond 
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the limits of liability and policy coverage. 
So long as the company has an obligation 
to pay any judgment, it has the right to de- 
fend; to go beyond that, however, would 
constitute the unauthorized practice of 
law. 

Several recent cases have held that even 
after the policy limits have been exhaust- 
ed by actual payments, the insurer is obli- 
gated to afford defense.’ In order to ac- 
complish the underwriting intent, the new 
“Defense, Settlement, Supplementary Pay- 
ments” provision is expressly made “sub- 
ject to the limits of liability, exclusions, 
conditions and other terms of this policy.” 


Conclusion 


A wide variety of other changes in the 
policy, principally editorial in nature for 
purposes of clarification, have been made. 
For a_ detailed explanation of these 
changes, reference should be made to the 
excellent papers given by Messrs. Faude 
and Thomas at the 1955 Annual Meeting 
of the Section of Insurance Law of the 
American Bar Association. Any one of 
the editorial changes, while seemingly 
minor, could be determinative with re- 
spect to a specific factual situation in a 
case being handled by a practicing attor- 
ney. 


*E.g., American Employers Ins. Co. v. Gobel Air- 
craft Specialties, 131 N.Y. Supp. 2d 393 (1954). 





Page 70 


INSURANCE COUNSEL JOURNAL 


January, 1956 


Some Changes in Life Insurance, Endowments and Annuities 
Under the 1954 Internal Revenue Code 


Harotp A. BATEMAN* 
Dallas, Texas 


HE purpose of this article is to remind 
the members of the association of 
some of the changes wrought by the In- 
ternal Revenue Code of 1954 with respect 
to the taxation of life insurance, endow- 
ments and annuities. These matters were 
covered rather elaborately in the splendid 
article by Price H. Topping, of New York, 
appearing in the January, 1955 issue of 
the Journal. Here, an effort will be made 
merely to highlight some of the more prac- 
tical features of the subject in the hope 
that it will be of some aid to the busy in- 
surance law practitioner in the handling 
of his own income tax situation and “es- 
tate planning” and, incidentally, in the ad- 
vice he may give to clients with similar 
problems. 


Income Tax 


No change is made by the 1954 Code 
in the general rule, in effect since the first 
revenue act under the 16th Amendment, 
that gross income does not include amounts 
received, in a single sum or otherwise, un- 
der a life insurance contract, if such 
amounts are paid by reason of the death 
of the insured.’ Thus, life insurance con- 
tinues to be a means by which an addition 
to wealth may be created without income 
tax liability even though the proceeds pay- 
able at death may, and usually do, contain 
the equivalent of interest on the invest- 
ment aspect of the contract. However, 
that statement must not be confused with 
the provisions relating to the interest ele- 
ment of installment payments of life in- 
surance proceeds, for the latter is taxable 
to the beneficiary. Considerable litigation 
ensued over the question of whether the 
phrase “whether in a single sum or other- 
wise” appearing in the exclusion provision 
of Section 101(a) (1), which also appeared 
in prior law, would have the effect of also 
excluding interest on installment settle- 
ments. But this question is now considered 


*Vice-chairman Life Insurance Committee; mem- 
ber of the firm of Brundidge, Fountain, Elliott & 
Bateman. 

*§101, 1954 Code. 


settled by Section 101(d) of the 1954 Code, 
which definitely provides that the interest 
included in installment payments is tax- 
able, except that a surviving spouse of an 
insured is allowed an annual exclusion 
with respect to such interest of $1,000.00. 

This exclusion is determined by pro- 
rating the lump sum value of the death 
proceeds over the period during which the 
installment payments will be made, the 
excess over such prorated amounts being 
taxable except for the aforementioned 
$1,000.00 annual exclusion given to the 
surviving spouse. 

A word of caution with respect to the 
$1,000.00 annual exclusion just mentioned: 
This exclusion is available only in settle- 
ments involving deferred payments and 
only if such a mode of settlement is pro- 
vided by the contract’ or elected under an 
option contained therein. It is not pro- 
vided that the surviving spouse may ex- 
clude any interest on proceeds of insur- 
ance on her husband’s life left with the 
company at interest; in fact, such exclu- 
sion is expressly prohibited.* Therefore, a 
surviving spouse seeking the benefits of 
Section 101(d) (1) (B) should be careful to 
use a true installment settlement provided 
by the contract. 


A fundamental alteration of the method 
of imposing an income tax on annuities 
was effected by the new code. Prior to 
the 1934 Revenue Act, it will be recalled, 
there was no income tax on annuities until 
the full cost thereof had been recovered, 
after which the full amounts received by 
the annuitant were taxed. In the 1934 
Act a new concept was initiated, namely, 
that each annuity payment consisted in 
part of income and in part of return of 
principal. Three percent of the cost of 
the annuity was arbitrarily established as 
the then approximate rate of return in 
the average annuity and was made taxable, 
the remainder being tax-free until the en- 
tire cost had been “recovered,” after which 


*g101 (d) (2) (A), 1954 Code. 
*§101 (c). 
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each annuity payment was taxable in full. 
It was recognized by many that this “3 per 
cent rule,” although carried forward in 
the 1936 and 1938 Acts and in the 1939 
Code, resulted in many inequities. Much 
thought was given to the possibility of en- 
acting a more satisfactory and equitable 
formula. As early as 1948 the approach to 
the problem now contained in the 1954 
Code was suggested to the Congress and 
was actually incorporated in the Revenue 
Revision Act of 1948, which was passed 
by the House but died in the Senate Fi- 
nance Committee. 

The new rule* has the effect of spread- 
ing the tax-free portion of the annuity in- 
come evenly over the annuitant’s lifetime, 
so that the company issuing the annuity 
can give the annuitant a statement show- 
ing exactly what portion of the annuity 
income should be excluded from taxable 
income of the annuitant each year. The 
new act also makes it clear that contracts 
providing for amounts to be paid for a 
certain period, as distinguished from pay- 
ments during the lifetime of a certain in- 
dividual, are annuities also and subject to 
the same rules. The Treasury had pre- 
viously ruled that they were not true an- 
nuities, were not subject to the 3 per cent 
rule and were excludable from gross in- 
come until the cost had been recovered, 
after which they were fully taxable. 


To the former prohibition against de- 
ducting from gross income interest on 
money borrowed to purchase or carry a 
single-premium life insurance or endow- 
ment contract, Section 264 of the 1954 
Code adds a new prohibition against de- 
ducting interest on money borrowed to 
purchase single-premium annuity con- 
tracts. This was done because it was dis- 
covered that some individuals were pur- 
chasing single-premium annuities but pay- 
ing only a nominal “down payment” and 
giving the insurance company a note for 
the balance, then deducting the interest on 
the loan, with the result that the tax sav- 
ing would reduce the real interest cost be- 
low the increment in value produced by 
the annuity. 

Another change was made in this sec- 
tion, to include in the definition of “single 
premium contracts” those contracts on 
which premium deposits were made with 
an insurance company for payment of a 
substantial number of future premiums. 


‘$72, 1954 Code. 


INSURANCE COUNSEL JOURNAL 


Page 71 


It was discovered that certain individuals 
would borrow an amount approximating 
the cost of a single-premium policy, but in- 
stead of purchasing the policy outright, 
they would deposit the borrowed funds 
with the insurer to pay future premiums 
on the policy. This accomplished the same 
practical result as borrowing money to pur- 
chase a single-premium policy but enabled 
the taxpayer lawfully to deduct from gross 
income the interest paid on the borrowed 
money. Thus, one more “loophole” was 
plugged. 

An important exception to the general 
rule excluding from gross income of the 
beneficiary the amounts paid under a life 
insurance contract by reason of the death 
of the insured is the case where the bene- 
ficiary is a transferee of the insurance pol- 
icy for value. He then becomes regarded 
as a speculator or investor, entering into 
the transaction for profit and becoming li- 
able for income taxes on the excess of the 
proceeds over his cost. This was generally 
true under the prior law. An exception to 
the application of this rule to certain trans- 
fers under prior law and regulations has 
been carried into the new code® and im- 
portant new exceptions have been added.° 
These include transfers to a partner of the 
insured, to a partnership in which the in- 
sured is a partner, or to a corporation in 
which the insured is a shareholder or offi- 
cer, The purpose of this exception is terse- 
ly shown by the following excerpt from 
the Senate Finance Committee report, 
“however, it is made clear that complete 
exemption is to be granted to life-insur- 
ance proceeds paid under contracts which 
have been transferred for certain legiti- 
mate business reasons rather than for spec- 
ulation purposes.” 

These new exceptions should prove help- 
ful in answering some of the questions 
that arose under the prior law in connec- 
tion with the funding with life insurance 
of stock retirement agreements and “buy 
and sell” agreements between corporation 
shareholders and between partners. For 
instance, under the prior law if the mem- 
bers of a partnership carried insurance on 
each other’s lives and one partner died, 
the polices owned by him on the lives of 
the surviving partners would ordinarily 
be a part of his estate. If a surviving part- 
ner purchased from the estate of the de- 


"§101 (a) (2) (A). 
*§101 (a) (2) @B). 
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cedent the policy on his own life, he did 
not thereby become a transferee for value." 
But if the partnership purchased the pol- 
icy, or if the living partners other than the 
insured purchased it, it was a “transfer for 
value” with loss of the broad exclusion of 
the proceeds for income tax purposes. Now, 
however, under the new code, either of 
these transfers can be made without los- 
ing the exclusion of the proceeds paid un- 
der the transferred policies. It may be im- 
portant for partners now to consider the 
advisability of revising buy-and-sell agree- 
ments funded by life insurance arranged 
under the restrictions of the former law. 

However, it should be noted that this 
exception does not go so far, in the case of 
cross insurance between corporate share- 
holders, as it does in the partnership situ- 
ation. Only transfers to the corporation or 
to the insured himself will come within 
the exception and thus avoid the adverse 
effects of the transfer for value rule. 
Nevertheless, in many cases it will be deem- 
ed advisable to convert a_ buy-and-sell 
agreement of shareholders into a stock re- 
tirement plan under which the policies on 
the lives. of the shareholders would be 
transferred to the corporation. 

Another advantage accruing under this 
new exception to the transfer for value 
rule may be found in the case of a partner- 
ship or corporation where the owners de- 
sire to adopt a buy-and-sell or stock re- 
tirement plan, but one or more of the 
owners is uninsurable. Under the prior 
law new insurance on the lives of all the 
owners could not have solved the prob- 
lem, but under the new code, if the un- 
insurable owner has existing insurance on 
his life, he can transfer such policy or pol- 
icies to the partnership or other partners, 
or to the corporation, as the case may be, 
and the proceeds at his death will be ex- 
cluded from the gross income of the trans- 
feree beneficiary. Thus, uninsurability no 
longer prevents the funding of such busi- 
ness agreements if the uninsurable partner 
or shareholder has existing insurance on 
his own life. 

Another change in the law worthy of 
note is with respect to exchanges of insur- 
ance policies. Under the prior law, the in- 
ternal revenue service usually ruled that 
the exchange of a paid-up contract for an- 
other policy of life insurance, an endow- 

IT 3212 
(2)-3. 
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ment, or an annuity was a taxable trans- 
action in that the insured constructively 
received the proceeds of the paid-up pol- 
icy and re-invested them in the other con. 
tract. For éxample, in the case of the ex- 
change of a single-premium ten-year en- 
dowment at its maturity, under an option 
contained therein, for a paid-up life pol- 
icy and -a cash withdrawal, the servic 
ruled’ that taxable income was realized to 
the extent of the excess of the cash received 
and the value of the paid-up life policy 
over the net cost of the original policy. 

Now, however, under the new code” it 
is specifically provided that no gain or loss 
shall be recognized in three types of ex- 
changes: 

(a) The exchange of a life insurance con- 
tract for another contract of life insurance 
or for an endowment or annuity contract; 
or 

(b) The exchange of a contract of endow- 
ment insurance for another contract of en- 
dowment insurance which provided for 
regular payments beginning at a date not 
later than the date payments would have 
begun under the contract exchanged, 01 
for an annuity contract; or 

(c) The exchange of an annuity contract 
for an annuity contract. 

However, in the case of the exchange of 
an endowment contract for a life insur- 
ance policy, gain will still be recognized at 
the time of the exchange. This prevents 
avoidance of tax which would otherwise 
be due on the maturity of the endowment 
contract by converting it into a life insur- 
ance contract whose proceeds at death of 
the insured would be exempt from taxa- 
tion. 


Estate Tax 


Under prior law, the full proceeds of 
life insurance on the decedent's life were 
a part of his estate for estate tax purposes 
if at the time of his death he possessed 
any of the incidents of ownership or paid 
the premiums for the insurance. This 
made it impossible for a person to give 
away insurance on his own life, for which 
he had paid the premiums, and thus elim- 
inate it as an asset of his estate, as he 
could any other property he might own. 
Under the 1954 Code, such insurance pro- 
ceeds continue to be a part of the estate 


*Rev. Rul. 54-264, LR.B. 1954-30, 8 (July 26, 
1954). 
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of the insured if at the time of his death 
he possessed any of the incidents of owner- 
ship; but the premium payment test has 
been eliminated.” 

In other words, a person can now give to 
another full ownership of a policy on his 
life, including the right to borrow against 
the policy and to change the beneficiary, 
and the proceeds payable at and because of 
the death of the insured will not be a part 
of his estate for estate tax purposes, even 
though he continues to pay the premiums 
up to the time of his death. The term 
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“incident of ownership” is defined in Sec- 
tion 2042 as including a reversionary inter- 
est if the value thereof exceeds 5 per cent 
of the policy’s value immediately before 
death of the insured. This reversionary in- 
terest may arise by express provisions of 
the policy or other instrument, or by op- 
eration of law. Of course, the “contempla- 
tion of death” rule” would apply to a gift 
of a life insurance policy, as in the case of 
any other property. 

§2042, 1954 Code. 

°§2035, 1954 Code. 


Other Insurance Clauses of Liability Insurance Policies 


CULVER SMITH* 
West Palm Beach, Florida 


HIS subject is a broad one due to two 
factors, first, because of the differ- 
ence in wording of the policies of various 
insurance companies and the resulting 
many possible combinations which may oc- 
cur from the matching against each other 
of any two of these policies and, second, 
because of the considerable differences in 
the opinions from the many jurisdictions. 
As has been said of this subject, by the 
Circuit Court of Appeals for the Ninth 
Circuit in the case of Oregon Auto Insur- 
ance Company v. United States Fidelity 
and Guaranty Company, 195 F. 2d 958, 
“these decisions point in all directions.” 
Nothing short of a most lengthy and ex- 
haustive treatise could cover every possible 
angle of this problem. Only a few of the 
more common disputes will be discussed 
here, with the hope that someone else will 
later more thoroughly brief all phases of 
the subject. 

It would seem at the onset that a great 
deal of the difficulty arises from an at- 
tempt, by many, to consider all questions 
arising under so called “other insurance” 
clauses as being subject to identical inter- 
pretation and judicial decision. This rea- 
soning is fallacious. The problem should 
first be approached by a careful endeavor 
to give the wording of the two policies in 
question its common sense logical mean- 
ing. Often when this is done the conflicts 
which are first apparent vanish. General- 


ly it is only when such a result leaves the 
two policies in the position of being mu- 
tually exclusive that arbitrary judicial rul- 
ings must govern. 

There is a multitude of decisions bear- 
ing on various phases and angles of many 
different wordings in insurance policies. 
Obviously, all cannot be cited and to se- 
lect a few arbitrarily might mislead the 
reader to believe them to be controlling 
in all instances. Three general classes can 
be separated, although these by no means 
cover all. 

First, there are those cases involving au- 
tomobile liability insurance coverage 
wherein the omnibus clause of the owner- 
ship policy carries no limitation. Obvious- 
ly, in this instance such a policy consti- 
tutes primary coverage as against the non- 
ownership policy containing the usual 
drive-other-cars provision, which limits the 
latter coverage to excess over any other 
valid and collectible insurance available 
to the insured. This conclusion is easily 
reached by giving the two provisions their 
clear meaning. They do not conflict in the 
least, and yet a surprisingly large amount 
of litigation appears in the reported cases 
on just such a situation. 


A second problem in automobile cover- 
age arises in situations where the omnibus 
clause of the ownership policy contains the 


*Of the firm of Earnest, Lewis, Smith & Jones. 
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exception that it is not applicable with re- 
spect to any loss against which the individ- 
ual person involved had other valid and 
collectible insurance, whereas the non- 
ownership policy covering that person, 
while driving other vehicles, provides that 
its coverage should be excess only over 
any other valid and collectible insurance 
available to its insured. This situation 
may give rise to some difficulty. It has, 
however, generally been held that, in such 
a case, the ownership policy constitutes 
primary coverage and that the non-owner- 
ship policy does not constitute other valid 
and collectible insurance within the mean- 
ing of the ownership policy’s exception. In 
the first place, the provisions of the two 
policies are not identical. —The ownership 
policy only excludes coverage if there is 
other valid and collectible insurance on 
the driver. The driver’s policy provides 
that its coverage is only excess if there is 
other valid and collectible insurance. 
Therefore, the insurance under the ex- 
cess coverage (non-ownership) policy can- 
not be regarded as other collectible insur- 
ance until the primary (ownership) policy 
has been exhausted and it follows that the 
so-called other insurance clause of the own- 
ership policy is inapplicable. 

A third type of case has caused the most 
difficulty of all and the holdings of the 
many jurisdictions exemplify the reason 
for the statement quoted earlier that 
“these decisions point in all directions.” 
These are cases wherein each insurer pro- 
vides in its policy that where there is other 
valid and collectible insurance its cover- 
age shall constitute excess coverage only. 
This is a true example of what is general- 
ly termed “mutually exclusive clauses.” 
Each insurer seeks to limit its liability for 
a loss to excess insurance only. In this sit- 
uation affect must be given to only one 
of these limitations or else the protection 
of the insured will be defeated. Many dif- 
ferent factual situations have arisen in- 
volving this problem. For instance, where 
a premises policy is issued to A, providing 
that if A carried other insurance against a 
loss, due to automobile liability, it should 
be considered as excess only and an auto- 
mobile liability policy was issued by an- 
other company to A, on a certain automo- 
bile which provided that it constituted 
only excess insurance if A had other in- 
surance covering the accident. In this situ- 
ation where a loss occurred on the prem- 
ises, due to the operation of that certain 
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automobile mentioned, it has been held 
that the automobile insurer was primar- 
ily liable. This is on the theory that the in. 
surer of the automobile was the specific 
insurer, whereas the insurer of the prem. 
ises was the general insurer, and when this 
situation arises the specific insurer is held 
liable. The same reasoning would apply 
to a case where a policy insuring an auto- 
mobile (ownership’s policy) contains the 
usual omnibus clause providing that it is 
excess coverage only when the driver has 
other valid and collectible insurance, and 
the driver’s (non-ownership) policy con. 
tains the same provision. The ownership 
policy specifically covering the operation 
of a certain automobile is held to be the 
primary coverage as against the non-owner- 
ship policy, the coverage of which is gen- 
eral on the named insured for the opera. 
tion of any vehicle. 

The conclusions reached in the three 
foregoing types of other insurance prob- 
lems are well supported by authorities, 
but there are some decisions in various 
jurisdictions which do not hold entirely 
in accord, and a few which seem to be to 
the contrary. A few jurisdictions go into 
pro-ration in some instances. It would 
seem that this greatly complicates the pic- 
ture and is unnecessary and unsound un- 
less a policy contains a specific pro-ration 
clause in lieu of an excess coverage clause. 

Occasionally the question of public pol- 
icy arises in these disputes, especially in 
automobile cases. Generally speaking if 
the driver, as well as the owner, is afford- 
ed coverage and financial responsibility 
is provided to the public in an amount 
which complies with the law applicable, 
regardless of which party to the contro- 
versy prevails, then there is no matter ol 
public policy involved. 

A recent case decided by the Supreme 
Court of Florida, opinion by Justice Hob- 
son, illustrates how the provisiors of two 
policies contended to be mutually exclu- 
sive were found, through careful reasoning 
by the court, not to conflict in the least. 
This case also illustrates the general state- 
ment just mentioned that public policy is 
not involved when the driver has coverage 
and financial responsibility is provided to 
the public, regardless of in whose favor 
the court finds. This is the case of Contt- 
nental Casualty Co., et al., v. Weekes, et al., 
74 So. 2d, 367. In this case Continental 
Casualty Company issued its policy of lia- 
bility insurance to Acme U-Driv-It Co., a 
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rental agency. This policy, in general, ex- 
tended to the renter of any of the auto- 
mobiles thus covered, but the policy con- 
tained the following provision: “this in- 
surance does not apply to any liability for 
such loss as is covered on a primary, con- 
tributory, excess or any other basis by in- 
surance in another insurance company.” 
One Parnell rented one of the automo- 
biles belonging to the Acme-U-Driv-It, 
which was covered by Continental. Par- 
nell had liability insurance on his own 
automobile issued by Aetna Casualty and 
Surety Company. This policy covered him 
in the usual terms while he was driving 
another car and contained the following 
proviso, “other insurance, provided how- 
ever, the insurance with respect to tempo- 
rary substitute automobiles under insur- 
ing agreement four, or other automobiles 
under insuring agreement five shall be ex- 
cess insurance over any other valid and 
collectible insurance available to the in- 
sured, either as an insured under a policy 
applicable with respect to said automobiles 
or otherwise.” 

Parnell while using the car rented from 
Acme-U-Driv-It was involved in an acci- 
dent which resulted in his own death and 
injuries to other persons. The other per- 
sons filed suit against Parnell’s estate and 
Acme-U-Driv-It. Controversy arose as to 
whether Continental or Aetna was the pri- 
mary carrier for the defense of Weekes, as 
administrator of the estate of Parnell, de- 
ceased. We argued that to hold that Con- 
tinental was the primary carrier on Par- 
nell’s estate would be to disregard the 
plain language of Continental’s policy 
herein quoted, and would in effect be a 
holding that said provision was null and 
void and of no effect. The lower court 
however, entered its decree in this declara- 
tory proceeding in favor of Weekes and 
Aetna, that Continental was the primary 
carrier on Weekes, as administrator of 
Parnell’s estate. An appeal was then taken 
to the Supreme Court of Florida on be- 
half of Continental and Acme-U-Driv-It. 


The Supreme Court of Florida took cog- 
nizance of the so-called general rule that 
when the owner of an automobile has a 
policy with an omnibus clause and the ad- 
ditional insured has a non-ownership pol- 
icy which provides that it shall only con- 
stitute excess coverage over and above any 
other valid, collectible insurance, the own- 
er’s insurer has the primary liability. The 
court went on to say that without express- 
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ing an opinion on this rule, which appear- 
ed to be well supported by authority, it 
did not believe that the rule went far 
enough to be helpful in the present case, 
or it did not take into account the pres- 
ence of a clause such as appears in Conti- 
nental’s policy quoted above. With refer- 
ence to this general rule the Supreme 
Court of Florida further stated, “it appears 
that to uphold the decision of the trial 
court in this case by the application of 
the majority rule above referred to, we 
would be compelled to begin with the ar- 
bitrary premise that the owner’s insurer, 
Continental, is primarily liable and reason 
therefrom that the quoted clause in Con- 
tinental’s policy becomes ineffective be- 
cause it is inconsistent with the primary 
liability which we have already established. 
This is an example of the circular reason- 
ing condemned in Oregon Auto Insurance 
Co. v. United States Fidelity and Guaranty 
Co.” 


The Supreme Court of Florida stated 
that in effect the trial court in its holding 
gave no effect whatsoever to the quoted 
clause of Continental’s policy, and further, 
as a matter of construction, the quoted 
clause of the Continental policy should 
have been enforced by the trial court. 

The matter of public policy was also 
argued by appellees in view of the fact 
that the ordinances of the City of West 
Palm Beach required U-Driv-It services 
and rental car agencies to carry bond, cash 
or a liability insurance policy in a stipu- 
lated amount in favor of any person in- 
jured by the negligence of the holder or 
the driver. In considering this question 
the Supreme Court of Florida held, “For 
ought that appears here sufficient finan- 
cial responsibility is provided for the pro- 
tection of the public and this is nothing 
more than a contest between insurance 
companies. . . . The ordinance plainly in- 
tends to protect the public from financial 
irresponsibility. As we observed at the be- 
ginning of this opinion, there is no doubt 
that the Continental’s policy would have 
covered Parnell had it not been for the 
insurance provided by Aetna, and it is not 
contended that the Aetna coverage is in- 
sufficient in amount to comply with the 
ordinance. It appears that the coverage 
contemplated by the ordinance is satisfied 
and the public protected within its terms. 
For the foregoing reasons the case must 
be reversed and remanded for further pro- 
ceedings in conformity with this opinion.” 
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There is little value in speculation, but 
it would seem to the writer that the Su- 
preme Court of Florida intimates in its 
opinion that had Continental’s policy not 
contained an exception specifically worded 
as that quoted, the holding might have 
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been otherwise. What the Florida court 
actually did was give the language of the 
two exceptions its clear meaning, without 
becoming involved in entangling legal 
theories. 


The Defendant’s Cause 


Joun G. May, Jr.* 
Richmond, Virginia 


T is a signal honor to present to you 

“The Defendant’s Cause” as it relates 

to the assigned subject of investigation, 

evaluation and preparation for trial of 
automobile cases. 

In the larger office, trial counsel does 
little of the actual investigation. For this 
reason I approach the feature as advising 
with a younger and less experienced law- 
yer employed either in my own office or by 
a client. 

There are some things that are picked 
up by way of trial and error that can be 
passed on. Every seasoned trial man knows 
these and to them I express regret over 
my inability to add to their store of 
knowledge. 

Some self-called, self-appointed and even 
self-anointed plaintiffs’ lawyers claim, not 
selfishly of course, that only they can rep- 
resent such a person. On this question of 
representation, it is said that one should 
represent enough defendants to be respec- 
table and enough plaintiffs to earn a 
living. 


The Intersection Collision 


As we must have a cat before we can skin 
it, we must have an accident before we 
display the gentle talent of the investigator. 
As it does not cost anything to do so, I 
shall give you, in case you do not already 
have enough, a violent automobile colli- 
sion at 9th and Main Streets in any city. 
What are we going to do with it? It is 
probably the most frequent case we have. 

You will recall a very great though illit- 
erate Confederate general named Forrest. 
His secret of success, as he put it, was “To 
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get there fustest with the mostest men”. 
I quite agree with the thought of reaching 
the scene first and, if necessary, with what 
men as are needed, such as an engineer 
or photographer. But ‘I should much pre- 
fer one man who knew what he was look- 
ing for than a dozen stumbling around 
without the slightest idea of the signifi- 
cance of the facts after they found them. 

The law may be considered the yard- 
stick with which we measure the facts. In 
our line each is of great importance. 

The law governs the duties of the drivers 
at that intersection. These duties arise by 
virtue of the common law, which has been 
referred to as the law of the wise though 
unlettered people, or of common sense, 
and the statutory law, which is that passed 
by the legislatures and which I shall de- 
fine as too often the law of the unwise 
though lettered people. 

The most important common law duty 
is to keep a reasonable lookout. Where 
was the claimant’s car with reference to 
the intersection when the assured first saw 
it and where was his? Could the drivers 
have seen each other before they did? If 
they could, what excuse did they offer for 
not doing so? What lookout did the drivers 
keep for the other after first seeing him 
and at what places were they when this 
was done? 

The failure to keep a reasonable look- 
out is negligence as is the violation of any 
of the many statutes or ordinances regu- 
lating traffic. It is mighty hard to comply 
with all of them. 

The statutes are usually published and 
distributed by the states in pamphlet form. 
A working knowledge of them is essential 
to know what to look for; or at our inter- 
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section to determine who had the right of 
way or whether this was forfeited because 
he was exceeding speed requirements. 
Then, also, too great an insistence on a 
right of way may be the grossest kind of 
negligence, such as the attempt to exercise 
it in the face of the near and fast approach 
of another vehicle. 


The Pedestrian 


Perhaps of equal importance with the 
intersection case is that of the pedestrian. 
What was his age? That will determine 
whether he is chargeable with his own 
fault. You know that when he is under 
seven the conclusive presumption is that 
he is incapable of fault on his own part. 
From seven to fourteen the presumption is 
the same. While technically this can be 
overcome, as a matter of practical effect, I 
have never known such an instance. From 
fourteen on the child is on the same legal 
basis as an adult in that he is chargeable 
with his own negligence. 

Where on the street was the pedestrian? 
lf he was at an intersection or on a cross 
walk, you cannot settle too quickly. There 
the pedestrian has the right of way or a 
superior right in the street. The courts 
have given that right a good set of teeth 
with which it can bite. I have not known 
until recently of such a case being won, 
even though the pedestrian used his right 
of way after the fashion of one who was 
deaf, dumb and blind. The automobile 
has the superior right between intersec- 
tions. The farther the accident from these 
perilous spots, the better. 


It is of the utmost importance to deter- 
mine whether the view of the pedestrian 
was obstructed by automobiles or other 
objects and, if so, the extent thereof. Even 
as to children darting from behind parked 
vehicles or other objects, when there is 
nothing to put the driver on notice that 
they were present until they are in the 
line of his vision, the duty owed to them 
is the same as if they were adults. The 
rule is different when the presence of the 
child should be anticipated, as where other 
children are playing nearby and open to 
view, or in the vicinity of a school. And 
woe be unto us if the assured strikes a 
child open to view. We are charged with 
knowing that he might act upon childish 
impulses. The failure to see a child in 
darting from his porch to the street has 
been adversely commented upon by our 
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highest court. So the duty of lookout as 
to him goes almost to the cradle. 

The same analysis could be made of the 
various traffic situations presenting them- 
selves. The solution is simple. First de- 
termine what duties were owed and then 
who violated them and in what respects. 
Should you cover these features in your in- 
vestigation, if I am the attorney to try the 
case, there is little else I can ask on the 
question of liability. If I miss the answer, 
then I have no one to blame but myself. 


Real Evidence 


It is rare now that we reach a trial with- 
in a year of the accident. Besides witnesses 
to important facts, we should do all we can 
io preserve and present to a jury the real 
evidence available, or, failing in that, the 
nearest thing to it we can find. The recol- 
lection of witnesses fades. It is often im- 
posed upon by the unscruplous. But when 
the photographer catches a tire mark of the 
plaintiff's car beginning on our side of 
the road where he had no right to be and 
continuing to our vehicle, he may protest 
his innocence to the end of time to no 
avail. Again, when the plaintiff claims his 
car was struck by the front of ours and the 
pictures show the blow to the rear, the 
impeachment runs not only to that fea- 
ture but to his entire testimony. 

Sometimes we can preserve the alleged 
offending instrument. It is important to 
do this when we can. Years ago when a 
ship was undergoing repairs, two workmen 
were hurt and we made the same mistake 
twice. One fell from a ladder. The othe 
fell from a boiler, claiming to have received 
a shock from a defective light wire. The 
investigation showed no defects in the light 
or ladder. 

The ladder man claimed there was a 
broken rung. When we looked for it to 
prove its good condition by presenting it 
to the jury, you can imagine our disap- 
pointment when we found the ship had 
long since gone to sea, taking ladder and 
all with it. In looking for the wire to 
clinch our point that it was not defective, 
our face was red when we learend the ship 
was on its way and overdue on the other 
side of the world. We lost both cases. My 
admiralty practice was over. The encount- 
er was brief though spirited. 

Shortly afterwards we were retained to 
represent a bank when the claim was that 
the plaintiff tripped over a defective mat. 
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The sun did not go down the day I read 
the file before I had it. I took it home and 
until the trial it received more attention 
than the most cherished family heirloom. 
The plaintiff, thinking it had gone the way 
of most rubbish, testified it was tattered 
and torn. But this time he took the sur- 
prise. I flung it in his whiskers with all 
of the wrath of outraged virtue and cried, 
“How do you like them apples?”. We won 
the case as easily as the boat ones were 
lost. 


I am a banking lawyer now! So by all 
means save the broken axle and keep the 
blown out tire, or anything else that might 
demonstrate freedom from liability. 


Overlooked Evidence 


There is one phase of evidence we are 
overlooking and which can be turned to 
greater advantage. Perhaps it is because 
we think it is hearsay. But an adverse 
statement by a party to the litigation is 
not hearsay. It is an admission against in- 
terest and the best kind of testimony. Even 
a conflicting statement of a witness can 
be shown to impeach him or impair his 
credibility. Besides others to whom the in- 
jured may have talked before he under- 
stood the legal significance of his state- 
ments, officers now see and talk to the 
parties or passengers and witnesses as a 
matter of routine. Almost your first ques- 
tion should be, “How did the driver or 
anyone else say the collision occurred?”. 


Status of the Parties . 


The routine investigation should de- 
velop the relation of the parties to the 
transaction or collision involved. Differ- 
ent people are owed different degrees of 
care, and some none at all. If the assured 
was not the driver, what were the circum- 
stances under which the one at the wheel 
assumed to operate. This could develop 
that the driver had not secured consent of 
the owner to use the vehicle, resulting in 
no coverage, or that there was no agency, 
in which event there would be no liability 
insofar as the named assured was concern- 
ed. 

Detailed statements should be taken 
from the occupants of the assured’s car. 
At a trial we should use them all even 
though they know nothing, because other- 
wise the court will instruct the jury that 
there is a presumption when one can pro- 
duce a witness or evidence which should 
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normally be favorable and fails to do s0, 
that such evidence would have been ad. 
verse had it been presented. 

All possible witnesses should be seen and 
accounted for by the investigator without 
being prodded to do so. After all, trial 
counsel has something to do except to de- 
termine whether everyone has been seen. 
That is the primary duty of the investi- 
gator. 

If the witnesses live in a different coun. 
ty or town from their postoffice address, 
by all means incorporate it at the head of 
the statement, for it is to the sheriff of 
the county or city of residence, rather than 
the postmaster, that we have to send the 
summonses. Richmond, for instance, may 
be the postoffice address but the witness 
may live in Chesterfield, Henrico or Han- 
over County. So don’t put your old law- 
yer to studying geography every time a 
witness is summoned. There are too many 
of them. By all means, get the full name 
and complete address of everyone, as the 
clerk will not issue, nor the sheriff serve, 
a summons directed to “Smith, of the 1800 
block Grove Avenue”. I have thus des- 
cended to the detail for the reason that | 
shall try to find my Utopia even though 
you miss yours, but I am sure I have am- 
ple authority from all home office repre- 
sentatives and counsel to enter into a 
solemn contract with their investigating 
lawyers to the effect that if you will bear 
these little time savers, as well as_ back 
breakers, in mind, in turn we shall bring to 
your case, and apply it as diligently as we 
can, the experience of an aggregate of some 
hundreds of years of age as well as the 
handling of as many thousands of cases. 


Evaluation 


Well, what is the injury worth? If I had 
the answer to that, I would have represent- 
ed everyone in my section and long since 
stopped working for a living. 

It is generally said that the average case 
of substantial liability not involving per- 
manent disability is worth three or four 
times the “out of pocket” loss. 

In cases involving general disability or 
specific disability to a limb, the highest 
amount of jury award I have known, in 
aggravated cases of negligence, is $1,000.00 
for each per cent of permanent disability. 
This figure may be discounted in a_pat- 
ticular case in accordance with the believed 
chances of the plaintiff to secure a verdict. 
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Corpus Juris Secundum deals with ade- 
quate, inadequate and excessive verdicts 
for particular injuries under the subject 
of damages. Here you can find the average 
verdict, but do not let the cited cases de- 
ceive you. Like everything else, their value 
has gone up. They sell for about twice 
what they did before 1940. 


Our friends contend that the amount 
can be reduced to a mathematical formu- 
la—so much a day for the injury, suffering, 
disability, embarrassment, deformity, loss 
of wages, etc. But such is not the case. 
These items can only be taken into con- 
sideration. See Insurance Counsel Jour- 
nal of January, 1953, p. 10. Nevertheless, 
counsel will supply daily figures on each 
of them regardless of how much they over- 
lap. You have my words for it—they can 
do more tricks with a piece of chalk and 
a square foot of blackboard than a monkey 
can on a hundred yards of grapevine. 
While we can dismiss their astronomical 
figures at conference, what are we going 
to do at court? Lacking an authority in 
my State, and possibly in yours, it is sug- 
gested that we can object to such argument 
(1) as without evidence to support it, the 
figures being supplied by counsel; (2) as 
doubling or quadrupling, as the case may 
be, the amount for the same item; and (3) 
move for a mistrial on the ground that it 
seeks a verdict upon mathematical formula 
rather than a consideration of the items 
as provided by law. If we are caught on 
liability and the objections are overruled, 
there is yet a last resort—we might offer 
up a prayer when the jury retires to con- 
sider its verdict, and two of them when the 
court takes time to maturely consider of 
its judgment. Seriously, the sooner we 
get these kindred matters behind us the 
better it will be for all. 


Suit 


In discussing the legal aspects of the 
preparation for trial, we are not concern- 
ed by the run of mine cases between rea- 
sonable attorneys. It is for the others, 
when the normal relations between coun- 
sel are suspended or disrupted, that we 
enter this field. For this rupture we can 
blame no one except ourselves. 


In other years, much more than today, 
counsel dealt openly in the handling of 
their cases. The facts were reviewed ob- 
jectively. Medical reports were freely ex- 
changed. Doctors were not advocates but 
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reported what they found rather than 
what others wished they might find. Set- 
tlements were routine. The same work- 
men are indeed at their posts, but all else 
has changed. 


In embracing a new religion, in an age 
of specialty, when many counsel come in- 
to a case the doors to information are im- 
mediately shut. The old time conference 
is about over and counsel must resort to 
legal processes in order to obtain that 
which yesterday was his for the asking. 


Particulars 


One usually comes in for the defense 
after suit has been filed. The paper inci- 
dent thereto is short. It states little be- 
yond the fact that the plaintiff was se- 
verely and permanently injured by the 
negligence of the defendant, to his dam- 
age in the sum of one hundred thousand 
dollars, or some higher amount. It appears 
to be against good plaintiffs’ manners to 
sue for any less in these days of the dream 
award. If the detail of negligence is given, 
you will always find the allegation ‘and 
other acts of negligence”. 


If the injuries are detailed, you will 
find a similar catch-all, “and other in- 
juries”. Upon the question of actual 
losses the plaintiff will only confide in you, 
by his first paper, that these have been 
“enormous”. Your adversary supplies none 
of the information needed for your pur- 
poses. You do not have to sit on his door- 
step and beg. In these circumstances, ask 
for particulars at once, specifying that this 
includes: (1) the facts and acts of negli- 
gence relied upon; (2) the nature and 
extent of the injuries sustained; and (3) 
an itemized statement of the losses asserted. 


The particulars will give you the names 
of the doctors and hospitals rendering 
services. You will know when the former 
are of integrity, which will aid in the furth- 
er handling of the case. You might wish to 
see the hospital records. In other words, 
you will have committed counsel to the 
case he expects to show and eliminated a 
great deal of the uncertainty otherwise pre- 
vailing. You are now faced with the case 
you will have to meet. In view of the alle- 
gations of the particulars often disclosing a 
case entirely foreign to your investigation, 
it will become necessary to conduct or di- 
rect further investigation with these af- 
firmatively in mind. 
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Discovery 


Recently it was thought that discovery 
by deposition existed under our state prac- 
tice, but many abused this by taking the 
testimony of all of our witnesses before 
trial. We countered by taking theirs. The 
practice of thus trying a case twice got to 
be such drudgery that when the question 
was put to our trial courts, all of them in 
Richmond ruled that such a practice did 
not exist. The matter is now before the 
Supreme Court of Appeals, which form- 
ulates our rules. It is not thought that it 
will go further than making the practice 
co-extensive with that of interrogatories, 
which permit inquiry into the facts known 
only by the adverse party. It is the gen- 
eral thought that discovery should go this 
far because of the existing unsatisfactory 
way of answering interrogatories, as well 
as permitting counsel to follow up any 
question which has been evaded or lead 
that might be promising. 


Medical 


When I am satisfied with the ability and 
integrity of the attending doctor or sur- 
geon, and I will hereafter refer to each by 
the former title, I see little use in having 
an examination by one of my selection. 
At the trial the jury will believe the one 
who saw the plaintiff often rather than the 
other who made only a single examination. 
Besides, the jury always jumps to the con- 
clusion that you are liable when this is 
done, as otherwise there would be no neces- 
sity of bother about an examination at all. 

When an attending doctor is question- 
able, he can find several others of like 
mind who will back him up. What chance 
will your paid doctor have against three 
or four paid by the plaintiff? The thing 
to do then is to ask for a court appointed 
doctor. Should he find against you, you 
will likely be no worse off than had you 
used your own. Should he be favorable, 
testifyirig, in effect, as a court’s witness, he 
will be able to overcome any number of 
doctors used by the plaintiff. 

When your doctor is used to examine, 
the only history he usually gets is from the 
plaintiff. In this day and time accidents 
have brought to life more cases of dormant 
arthritis and the like than any other cause. 
One may be full of arthritis, but I never 
heard of his being bothered or even know- 
ing he had it until the accident. It is not 
up to your doctor to decide whether a 
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blow was actually had. This is for the 
jury. Often there was no original report 
of a blow, or evidence of one at the site 
of the arthritis. It is sufficient for the doc. 
tor to report upon the assumption, and so 
state in his letter, that such was received. 
He will do well to report the other causes 
that could bring about the same result, not 
least of which is the normal development 
of the affliction. The same _ reasoning 
should be applied to any number of claim. 
ed conditions. 


I have been content to look after the le- 
gal aspects of a case and leave the medi- 
cal to the doctors, but I find such a view 
is now somewhat old fashioned. I see no 
more justification for the lawyer to in- 
vade the doctor’s field than for the latter 
to take over the trial of cases. Getting on 
to the fact that a lawyer was stalking his 
clients around to all kinds of doctors in 
order to connect up and drop their ail- 
ments of a lifetime into defendants’ laps, 
I began asking embarassing questions 
about this, either by interrogatories or at 
the\ trial. When he asserted his right to 
the court to do this, I replied that quite 
irrespective of whether he did or not, | 
had the right to show whether the case 
was lawyer made, doctor made, or both, 
which position the court sustained. But 
his consulting doctor came up with the 
answer to that. I legally obtained a copy 
of a letter from the doctor to him. In 
suggesting that a neurogolist come into a 
paralysis case which had been under the 
attention of a neuro-surgeon who was 
considered hostile to the idea that the ac- 
cident was related to the claimed injury, 
the consultant advised counsel, in part: 


“The approach should be, however, 
that the attending physician personally 
invites the neurologist into the case, and 
your conference with the neurologist 
should come after the attending physi- 
cian has asked him in.” 


The letter was also significant in that it 
advised the lawyer that the seeing of the 
attending neuro-surgeon of his own client 
“should definitely be avoided until you 
have a full grasp of the medical picture.” 
A neurogolist later reported a history of a 
head injury—even lacerations there—and 
unconsciousness, when the hospital record 
made the day of the accident revealed only 
a sprained wrist. Just where a_ better 
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grasp of the “medical picture” could be 
had than from the attending surgeon 
would be difficult to imagine, if I had not 
known the consulting doctor so well. This 
doctor was making great strides around 
town, largely at my clients’ expense. He 
was slowed down consideiably by a single 
question at court. It was this: 


“Is it true that you are called in quite 
frequently by lawyers to testify to in- 
juries the attending physician may have 
missed finding altogether?” 


I now have a better “medical picture” 
myself of what an attorney meant when he 
told me that he had to go to work on the 
“building up” of the injuries in a case. 
I look for this sort of business to reach 
such proportions, if it has not already done 
s0, as to require action by both bar and 
medical associations. 

A little while ago, there was filed in an 
appellate court, which was not one of the 
Virginias, a brief to sustain a large verdict 
upon an application for a_ rehearing. 
Counsel relied upon a dozen cases they 
had settled or in which they obtained sim- 
ilar verdicts. The defendant, who was the 
loser, countered by saying the doctors had 
claimed the plaintiffs were bedridden for 
life. Shortly after the payoff in each in- 
stance, the plaintiff suddenly recovered. 
Pictures were even included showing them 
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attending to the ordinary affairs of life. 
Nothing except the refusal of a rehearing 
happened. I daresay that if such a thing 
had occurred in either or both of our ap- 
pellate courts or any of our trial ones, they 
would have come pretty nearly determin- 
ing and putting the responsibility for such 
actions where it belonged. 

I mention these things not by way of 
claiming that all the fouls are made by 
the plaintiffs. Say, for the argument, the 
defendant, too, has plenty to answer for 
on his own behalf. As we press on to the 
major fallacy of the now magnificent and 
soon outrageous award, we should not only 
look forward to the new techniques by 
which they are acquired but backward to 
the nature of our position with relation 
to them. Regardless of which side we rep- 
resent, in any and all events we are en: 
gaged in the relentless pursuit of truth, 
and as long as we and our medical friends 
recall and appreciate that common honesty 
is the cornerstone of the universe, the set- 
tlement or verdict will be reasonable; it 
will be fair and it will be just. No one 
could consistently ask for more and he 
should not be expected to accept less. 
When that settlement or verdict is re- 
ceived, the lawyer and doctor have fulfill- 
ed their first obligation and justified their 
existence as members of professions in 
which only the faithful to such ideals have 
a right to survive. 
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Recent Misleading and Deceptive Mail Order Accident and 
Health Insurance Policies and Advertising* 


Cuartes C. McCartTer** 
Topeka, Kansas 


Editor’s Note 


Mr. McCarter submitted this article to the 
Journal for publication, if we were interested in it. 
We were. 

Needless to say, the Journal does not, by publish- 
ing this article, endorse Mr. McCarter’s statements 
or his conclusions and personal opinions. They are 
presented for the critical consideration of our 
1eaders. To those who disagree with him, we open 
our pages for rebuttal, as space permits. 

This article is longer than we usually publish, 
but we thought it inadvisable to “serialize” it be- 
cause, read in its entirety, it can better be evalu- 
ated. 

We are particularly impressed by Mr. McCarter’s 
point that, “There are only a few companies in- 
dulging in deceptive and misleading practices and 
to pass legislation which requires all companies to 
act in a given way for the purpose of eliminating 
the deceptive practices of a few companies is to 
over legislate. Legitimate company operations are 
hampered needlessly. Much administrative effort 
and the taxpayers money is wasted in regulating 
companies not needing the regulation.” (See p. 100). 


HE concern of this article is with the 
social and legal problems created by 
certain misleading and deceptive practices 


*In gathering material for this paper personal 
letters were written to experts in the field. The 
response was gratifying. Also the writer inter- 
viewed state and federal officials as well as offi- 
cers of insurance companies and trade associations 
interested in the problem about which the paper 


was to be concerned. Both modes of research were 
very productive and helpful. The writer would 
like to acknowledge special appreciation to Com- 
missioner of Insurance of Connecticut, W. Ellery 
Allyn; Mr. Richard Womback, Assistant to United 
States Senator William Langer, Chairman of the 
Senate Judiciary Committee; Mr. Robert R. Sills, 
Special Attorney in Charge of Insurance Matters 
for the Federal Trade Commission; Mr. Abe Mc- 
Gregor Goff, Solicitor, United States Post Office 
Department; Mr. Manherz and Mr. Harrison in 
the Solicitor’s Office; Mr. James O’Brien of the 
Criminal Division of the Federal Justice Depart- 
ment; and Mr. f. F. Follman, Jr., General Man- 
ager of the Bureau of Accident and Health Under- 
writers, for their unselfish devotion of time and 
energy in interviewing the writer, instructing him 
by word of mouth, and for throwing open their 
files to the writer for his perusal at their respective 
offices. Without this help this paper could not 
have been written. Likewise the many people who 
answered the writer’s letters are responsible for 
many facts found in this paper and deserve the 
writer's apprec iation. 

**A.B., LL.B., LL.M., Assistant Attorney General 
of Kansas. 


in the field of accident and health insur- 
ance. 

Sometimes prospective policyholders are 
misled or deceived in such a way, for the 
sake of increasing the insurer’s sales, that 
the purchasers are led to buy policies 
which actually do not cover their insur- 
ance needs. Often they are led to believe 
that they are buying more insurance than 
is actually the case. This results in their 
having a false sense of security, and they 
make no further plans for the “rainy days” 
in their lives when they might suffer from 
sickness or accident. They relax, thinking 
they have purchased their needed insur- 
ance protection. Usually their thoughts 
are not found to be false until after a loss 
is suffered and no insurance check appears 
to help them through their crisis. Then it 
is too late. 

There are two practices of certain mail 
order companies that have caused many in- 
dividual policyholders grief: 


1. The placing of misleading or de- 
ceptive clauses in an accident and health 
policy which suggests more coverage than 
actually is provided, and 

2. The circulation of misleading or de- 
ceptive advertising causing a prospective 
policyholder to buy unwarily a policy 
not sufficient for his needs. 


Both practices may lead to no insurance 
money when it is most needed. Such situ- 
ations if numerous throughout the country 
create a social problem difficult to solve. 


EXAMPLES OF MISLEADING OR 
DECEPTIVE PRACTICES: POLICY 
PROVISIONS 


One example of a deceptive practice con- 
cerning misleading and ambiguous policy 
provisions is revealed in the letter of com 
plaint sent by a policyholder of an acc 
dent and health policy to the New York 
insurance department a few years back. 
The policyholder wrote: 
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“Dear Sir: 

I am writing you as to the X Insur- 
ance Co. of .. . I have carried a double 
policy with this outfit for over a year, 
and I was confined to . . . Hospital here, 
for the month of Sept. and had an op- 
eration while in the Hospital. The doc- 
tors discovered I have Diabetes, and I 
have been confined to my house since, 
but am much better and improving each 
day. Now this Co. comes along through 
the Y Co. and mails me a check of $8.00 
and says that this is all I will get, as 
they claim, I have been sick for one and 
one half years. Well I worked steady 
at the ... Post Office until I was taken 
to the Hospital for an operation, and the 
Diabetes was all new to me. I called 
on a Doctor around Sept. Ist, and he 
advised me to go to the Hospital and 
have an operation for a Gland Condi- 
tion, and I did. All I can learn is that 
this Co. is N. G. and I want your opin- 
ion of them. I bought the policy from 
the X Co. and now Y wants to settle 
with me. He claims I have had Diabetes 
for 1 years. But no one here has 
heard from either of these outfits and 
that includes the doctors also the Hos- 
pital. Kindly let me hear for you. I 
paid this Co. $2.00 per month and they 
mail me $8.00. I have not cashed the 
check. 

Sincerely yours” 


Probably the following is what happened 
to this policyholder. The policy, no doubt, 
specified that the insured was covered for 
diseases originating after the effective date 
of the insurance policy. A misunderstand- 
ing, no doubt, arose over the definition of 
when a disease originates. The purchaser 
probably assumed he was covered for dis- 
eases Of which he became concious (got) 
after the policy went into effect. To him 
the disease of diabetes developed in Sep- 
tember and the policy was in effect then. 
He was due his insurance for this disease 
in his opinion. —The company, no doubt, 
claimed the disease originated before the 
policy was in effect since it claimed the 
disease was of one year and a half dura- 
tion, a time before the purchase of the 
policy. The company was thinking of its 
coverage of diseases “originating after the 
effective date of this policy” in the proxi- 


Kline, George H., Regulation of Mail Order Ac- 
cident and Health Insurance, State of New York 
Insurance Department (1949), p. 12. 
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mate cause sense. The policyholder was 
thinking of the clause in its common 
sense. 

When a company makes no attempt to 
clarify such an ambiguity the resulting mis- 
understanding, whether intentional or un- 
intentional, may prove damaging to the 
policyholder. He is not really insured. 
He suffers a real loss. Often the people 
harmed are those of low income and low 
educational standards, and the loss of in- 
surance coverage is very telling indeed. A 
multitude of these situations creates a so- 
cial problem. 

There are many other misunderstand- 
ings and deceptions which result from the 
wording of certain exceptions in most ac- 
cident and health insurance policies which 
can lead to non-coverage of a claim sup- 
posed by the insured to be covered. For 
example, many policies require the sick 
to be confined to their homes or hospital 
in order to be covered by insurance. With 
some companies if the insured, during his 
confinement, enjoys his own front porch 
he is “not confined” and cannot receive 
his insurance check. This the common 
policyholder does not read in his policy. 

The “cancellation” and “no medical” 
clauses also create ambiguity in a policy 
which often deceives the policyholder. The 
“cancellation” clause allows the company 
at intervals of time to cancel the policy or 
not renew it if the insured, in the opinion 
of the company, becomes an uninsurable 
risk. Thus, if a serious and continuous dis- 
ease develops the company can cancel the 
policy. Though the company remains lia- 
ble on the unexpired term of the cancelled 
contract, the sick person cannot continue 
his insurance coverage beyond the term of 
the policy. Unfortunately sickness is not 
often so kind as to stop the same day the 
policy expires. This does not insure the 
sick very well and often is misunderstood 
by the purchaser. He thinks he can re- 
new his insurance regularly since no med- 
ical examination is required. The lack 
of a medical examination leads him to be- 
lieve his state of health is of no conse- 
quence to his eligibility for insurance. He 
is deceived and what is worse receives no 
money to help him in his time of need. He 
had planned protection but doesn’t have 
it. 

The above examples point out some of 
the ambiguous clauses which companies 
have relied upon in the past to avoid lia- 
bility. Often their positions are upheld by 
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the courts. However, whether the com- 
pany’s reasons are legally adequate often 
is unimportant. Many companies are 
known as “pay at the court house door” 
companies, and they delay, argue, and at- 
tempt in all fashions to avoid payment un- 
til a suit is filed. They will assume delay- 
ing administrative tactics which often wear 
down many claimants who because their 
claims are small, or because they do not 
realize their rights, or do not like lawyers, 
etc. give up their claims and lose insurance 
money due them. 


Furthermore, even when a claimant is 
willing to go to court practical matters 
sometimes prevent his obtaining justice. 
If the mail order company is not licensed 
in the claimant’s home state he may find 
that to gain jurisdiction over the company 
he must sue in a distant forum. This is an 
inconvenience and often a major expense. 
Travel expense for witnesses, the claimant, 
his lawyer, etc., often increase the cost of 
going to a distant court to an amount pro- 
hibitive to the claimant’s bringing suit. 


There are many other examples of pub- 
lic deception and misunderstanding con- 
cerning clauses in accident and health pol- 
icies but these will suffice to exemplify 
their nature and spot the social problem 
resulting therefrom. When the insured be- 
lieves himself covered but finds after his 
loss he is not, he may be unable financial- 
ly to care for himself adequately; and he 
either becomes a public charge or the na- 
tion’s health lowers. Either is a social 
problem. 


Neither the mail order companies sell- 
ing the insurance nor the policyholders 
are free of blame for the creation of these 
problems. The companies often take ad- 
vantage of their position and attempt to 
avoid payments based on the grounds that 
such is necessary to protect the premium 
fees of other policyholders. They argue: 
the more claims paid, the higher the prem- 
iums for others. Also the policyholder 
often is guilty of not making a reasonable 
effort to understand his policy. He sel- 
dom reads it and this can easily lead to 
misunderstanding. He may have purchased 
the true value of his premium but has 
anticipated more than his money’s worth. 
He often has no one to blame but him- 
self. You cannot buy a Lincoln with Ford 
money. Furthermore, the policyholder is 
not always simon pure himself, making 
false or incomplete representations con- 
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cerning his health at the time of purchase 
of the policy. 

This paper seeks to condemn neithe 
party to an insurance contract. It only 
strives to point out the resultant social 
problems which are of concern to the com- 
munity as a whole and need a solution. 


EXAMPLES OF MISLEADING OR 
DECEPTIVE PRACTICES: 
ADVERTISING 


_ Today deceptive and misleading prac- 
tices concerning provisions in an accident 
and health insurance policy are of lesser 
magnitude than are deceptive and mis- 
leading practices concerning the advertis- 
ing of accident and health insurance. The 
Honorable Harvey G. Combs, Commission- 
er of Insurance for the state of Arkansas 
pointed this out in a letter to Senator Wil- 
liam Langer when he said: 


“The biggest complaint I think that 
could be lodged against these companies 
is concerning their advertising.” 


The importance of having advertising 
which is not deceptive or misleading is 
seen when it is realized that in the mail 
order accident and health insurance busi- 
ness advertising materials are the sole in- 
structors as to the content of the policies. 
No agent helps the insured. What knowl- 
edge the prospective insured has of his 
policy usually comes through this adver- 
tising for he seldom reads his policy, and 
even if he did he might not understand it. 

One example of deceptive advertising is 
the statement: 


“You are eligible to apply for the... 
Policy without obligation if you are be- 
tween the ages of 15 and 80.” 


This implies coverage of these ages with- 
out distinction. However, the policy clear- 
ly restricts the coverage of all over 70 to 
one-fourth the indemnities of the policy. 
Those between the ages of 60 and 70 and 
females between 15 and 70 who do not 
have daily full time employment away 


*Miller, James L., Initial Report to Senator Wil- 
liam Langer, 1953. This report is now in the files 
of the Senate Judiciary Committee. It recommends 
that the present investigation be undertaken by 
the Committee. This report contained several let- 
ters, one of which is quoted in the text, from In- 
surance Commissioners. 

*Kline, op. cit. 19. 
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from home are entitled to only one-half 
indemnity. 

Another example of deceptive advertis 
ing is the ad which reads: 


“Protect yourself against accidents 
that frequently happen on farms .. . in 
factories . . . in the home . . . while trav- 
eling or walking.” 


Without going into details of the policy 
provisions the net result of the policy is to 
cover all injuries not likely to happen 
rather than those that “frequently hap- 
pen” because it excludes the normal in- 
juries through qualifications. For example 
injuries caused by animals kicking the 
insured are not indemnified unless the in- 
jured is confined to his home 30 days or 
more. Most of such injuries are not this 
serious and thus there is no insurance 
coverage.” 

Testimony before the United States Sen- 
ate Judiciary Committee under the chair- 
manship of Senator Langer reveals still 
another misleading advertising practice of 
many accident and health insurers. Mr. 
~—_—_———, counsel for XYZ insurance or- 
ganization testified before the judiciary 
committee, February 25, 1954. Mr. Robert 
R. Sills of the F.T.C. was acting as a fact- 
finder for Senator Langer at this particu- 
lar hearing, and he, cross-examining Mr. 
—_——- —, asked him to read an ad and 
give his impression of its meaning to the 
committee. The following exchange of re- 
marks followed: 

Mr. : My impression is that 
it (the advertisement) means exactly what 
it says. 

Mr. Sills: All kinds of sickness? 

: It (the policy) does cov- 
er all kinds of sickness. 

Mr. Sills: Do you see anything in that 
ad that says that existing sickness is not 
covered in that policy? I call your atten- 
tion to “all’”’. 

Mr. : I would say this, that 
anybody should know if a person is al- 
ready sick that they can’t get coverage for 
the sickness when they already have it, and 
this ad doesn’t tell them they can. 

This testimony was given in regard to 
deceptive advertising but it revolves around 
the “originating” clause earlier discussed 

Kline, ibid. 

‘Kline, op. cit., 20. 

‘Kline, ibid. 
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in regard to policy misunderstandings. 
Here the deception is slightly different 
than before. Here the reader of the ad 
vertisement may be induced to buy the 
policy on the grounds he is covered for al 
diseases. There is no exception even call- 
ed to his attention which he can misin- 
terpret here. In this instance he is simply 
told, via the advertising, that he can buy 
insurance to cover all disease. Mr. Blank’s 
answer that “anybody” should know that 
an existing disease is not covered is in- 
adequate rebuttal. Of course “any” insur- 
ance man, like Mr. Blank, knows coverage 
for an existing disease is impossible; but 
the common man, not insurance-wise, may 
not. Many people either slyly or through 
ignorance try to gain coverage for an ex- 
isting disease annually. For those who do 
know they cannot get insurance coverage 
for existing diseases, the problem of when 
the disease begins still presents ambiguity 
which, if not clarified, misleads the pros- 
pective purchaser. 

Mr. Sills ably summed up the point this 
way: 


“The point I am making is simply 
this, that once you inject the word ‘all’ 
(into an ad) the question in my mind is 
the connotation that millions of people 
put on the use of the word ‘all’. There 
must be some duty to circumscribe that 
which is not embraced in the word ‘all’.”” 


A fourth deceptive advertising practice 
is to advertise coverage of certain diseases 
for age groups which are not likely to 
catch the disease. Many people are not 
aware of what diseases are common to their 
present age group and being fearful of 
the disease may insure against it when they 
are not likely to get it at all. An example 
of this form of misleading advertising is to 
offer for sale insurance covering whooping 
cough for policies issued to those 17 or 
older only. 

A fifth common deceptive practice is to 
advertise benefits of large sums for certain 
types of losses without qualification but 
which benefits are only available under 
certain circumstances for one particular 
type loss. If the same loss occurs under 
other circumstances the benefits are much 
smaller. Often when this type of advertis- 


‘Sills, Robert R., Comment recorded in Original 
Transcript of the Hearings before the Judiciary 
Committee of the United States Senate investigating 
Mail Order Accident and Health Insurance. 





INSURANCE COUNSEL JOURNAL 


Page 86 


ing is used the conditions surrounding a 
loss for which a small benefit is paid is 
much more likely to occur than the condi- 
tions making the larger benefits accruable. 

Another common deceptive advertising 
scheme is to use such terms as “accident”, 
“hospitalization”, or “life” as descriptive 
of a policy which actually only covers bene- 
fits for unusual accidents, sickness, or 
causes of death, as for example, death by 
drowning alone being covered in a policy 
advertised as “life” insurance coverage. 

Some of this deception may be intention- 
al; some unintentional. In either case the 
innocent insured finds himself uncovered 
when the need arises. This has two serious 
consequences. One, the insured is often 
placed in an awkward financial position 
immediately which is sometimes quite dam- 
aging. Second, the insured loses faith in 
the institution of insurance and he aban- 
dons good accident and health coverage, 
life coverage, etc., altogether. This latter 
act places his family in a bad financial 
condition for facing the future. Thus both 
the present and the future of the insured’s 
life and his family may suffer from a de- 
ception or misunderstanding stemming 
from an advertisement. When a large 
number are so deceived the problem be- 
comes a social hazard deserving community 
attention. 


SIZE OF PROBLEM 


Society usually does not move to help 
correct individual problems until a large 
sum of money is involved or a sizeable 
number of people are hurt and begin re- 
questing community assistance. Such has 
been the case with the mail order insur- 
ance business and the above mentioned 
problems. Today the number of persons 
exposed to possible harm from the above 
dangers and the amount of money in- 
volved are both sufficient to justify com- 
munity action. 

Mr. J. F. Follman, Jr., General Man- 
ager of the Bureau of Accident and Health 
Underwriters, on March 9, 1954, delivered 
an address in Pittsburgh in which he noted 
the large amount of accident and health 
coverage being sold at the present. He 
said: 


“Today over 100,000,000 persons have 
some form of voluntary prepayment pro- 
tection against hospital expenses, over 
78,000,000 against surgical expenses, and 
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over 42,000,000 against medical expenses 
. . . Today the public entrusts to insur. 
ance companies writing accident and 
health insurance over 214 billion dol- 
lars yearly for the security of this pro- 
tection.’” 


Of these figures about three percent has 
been estimated by Commissioner of Insur- 
ance W. Ellery Allyn, of Connecticut, to be 
mail order business. This estimate was 
made before the United States Senate Ju- 
diciary Committee which is investigating 
the need for federal legislation in the field 
of mail order accident and health insur- 
ance. Applying this estimate to the figures 
above quoted concerning all types of ac- 
cident and health insurance computation 
shows that over 3,000,000 persons have 
some form of voluntary prepayment pro- 
tection against hospital expenses with mail 
order companies; over 2,340,000 persons 
have insurance with mail order houses pur- 
porting to protect them against surgical 
expenses; 1,260,000 people have mail or- 
der protection for medical expenses. Of 
the 2% billion dollars annual premiums 
paid for accident and health coverage, 
67,500,000 dollars are invested in mail or- 
der companies. These are not small fig- 
ures. The amount of deception that takes 
place concerning this large amount of bus- 
iness placed with mail order firms is pres- 
ently unknown, but the fact that over 60 
companies are under investigation by the 
Senate Judiciary Committee suggests the 
amount of deception might be great. The 
size of the problem both as to the number 
of people affected and the amount of 
money involved appears to be considerable 
from the available evidence. 

Seeing the possible size and scope of the 
problem it becomes evident that an answer 
should be sought. Who is seeking an an- 
swer and why they are interested in a solu- 
tion should thus concern us next. What 
these parties are doing to solve the prob- 
lem will be considered after that. 


WHO IS INTERESTED AND WHY? 


The social problem created by the vari- 
ous practices earlier discussed both in con- 
nection with misleading or deceptive pol- 
icy provisions and misleading or deceptive 
advertising is of concern to a large num- 


*Follman, J. F., Address delivered in Pittsburgh 
on March 9, 1954, pp. 3 and 4 of mimeograph copy 
thereof. 
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ber of people. Of course, the policyholder 
is interested because he is the one who suf- 
fers. Furthermore, if this suffering is not 
limited to a few the masses of the public 
become involved. The public at large is 
interested, not only because they are pros- 
pective policyholders, but because if some 
persons are badly damaged they will be- 
come public charges and this increases pub- 
lic taxation. 

Besides these individuals there are many 
groups interested in solving the problem. 
The various states are interested. This in- 
dudes both the state legislatures and the 
insurance commissioners. The state legis- 
latures, reflecting public demand, provide 
the necessary laws to regulate the insurance 
industry and protect the public interest 
therein. The state insurance commission- 
ers are the administrative officials made 
responsible for carrying out the legislative 
mandates in each state. Thus these groups 
have primary interests in the social prob- 
lem under consideration. Furthermore, 
the National Association of Insurance 
Commissioners have an interest in the 
problem because uniformity of regulation 
throughout the United States greatly facil- 
itates the work of the various commission- 
ers in their multi-state regulation of an 
interstate industry.” 

The federal government is interested. 
Congress is interested. Some legislation 
concerning insurance has already been 
passed, and it will be discussed later.” 
Congressional committees are interested 
and as before mentioned the United States 
Senate Judiciary Committee is presently 
conducting an investigation of the mail 
order accident and health insurance busi- 
ness. This interest was stirred up by com- 
plaints from constituents to their senators 
that they were suffering at the hands of 
certain mail order firms. 

The Post Office Department is interest- 
ed because it is responsible, by direction 
of Congress, for stopping fraudulent uses 
of the mails. If a mail order company en- 
gages in fraud through the mails, the Post 
Office Department has the power and au- 
thority to stop such mail and not deliver 


‘Discussion of jurisdictional problems and why 
for the most part insurance is still state regulated 
though now recognized as interstate commerce will 
be found infra, pp. 90. 


“Public Law 15, 79th Congress, Ch. 20, Ist Sess., 
8. 340. The act was adopted. For discussion see 
infra, pp. 94. 
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it, but return it to the sender marked 
fraudulent.” 

The Federal Trade Commission is in- 
terested because it is charged by law with 
the duty of stopping unfair trade prac- 
tices.” Furthermore, many mail order ac- 
cident and health insurers asked the F.T.C. 
to take an interest in 1949 and 1950 in or- 
der to help meet the all-industry problems 
that had developed. In February of 1950 
the F.T.C. promulgated trade practice 
rules for them. Thus the F.T.C. has a 
double interest: one, to uphold its respon- 
sibility under the law, and, two, to fulfill 
its obligations to the mail order companies 
to help them correct problems within the 
industry. 

The criminal division of the federal jus- 
tice department is interested because un- 
der the law it may prosecute those who 
indulge in fraud through the U. S. mails.” 
Its interest is criminal in nature as dis- 
tinguished from the Post Office Depart- 
ment’s interest, whose responsibility is 
civil in nature. The criminal department 
has stated that it only files indictments 
for the extreme offender, leaving matters 
of a lesser degree to the civil authority of 
the post office. 

Besides these governmental groups, there 
are private groups interested. There are 
many trade associations of insurance firms 
who are deeply concerned with the prob- 
lem. It is their job to be concerned in 
servicing their member insurance compa- 
nies’ needs. They must keep informed in 
order to be able to advise their members 
of the governmental actions being consider- 
ed. Likewise, they must inform the gov- 
ernment of their member-companies’ posi- 
tion on the various issues. Also, they must 
maintain good relations with the public as 
a whole by serving as a source of informa- 
tion, which requires that they be informed. 

Then, of course, the mail order insur- 
ance companies are interested for finan- 
cial reasons. The offending companies cre- 
ating the social problem under discussion 
are interested because their practices, how- 
ever undesirable in others’ eyes, have earn- 
ed them much profit. The non-offending 
mail order companies are interested be- 
cause any legislation or governmental ac- 
tion, which aims at solving the social prob- 
lem created by the offending companies, 


"39 U.S. Code 259, 732. 

715 US.C.A. 45. 

*18 U.S. Code, 336, 338, and 339, (1946 ed.); 18 
U.S. Code, 1341 and 371 (present ed.). 
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may also harm them. These non-offend- 
ers will be interested to see that any cor- 
recting steps taken to remedy the problem 
are selective, prohibiting only the bad prac- 
tices of mail order companies and not pro- 
hibiting valid sales procedures. 

The possibility that governmental action 
may be non-selective causes not only mail 
order companies but all insurance compa- 
nies to have an interest. There are pres- 
ently many proposed solutions to the so- 
cial problem under discussion that are non- 
selective and would unnecessarily hinder 
the legitimate operations of many agent- 
companies as well as mail order compa- 
nies. This danger creates an interest in 
agent-companies to see that a proper solu- 
tion to the problem is worked out. 

Besides this political interest, all insur- 
ance companies have an economic interest. 
Though in the insurance industry as a 
whole there is probably a very small per- 
centage of companies which create the 
problem, yet these few can so degrade the 
business that all will suffer. When the buy- 
ing public receives unfair treatment at the 
hands of a few mail order companies it 
turns sour on all accident and health insur- 
ance. When a person gets bad bread at a 
bakery, he does not just stop buying that 
type of bread; he stops going to the bakery 
altogether, and the cinnamon rolls, cakes, 
etc., are not sold. The possible resultant 
loss in sales to all insurance companies 
makes them anxious to solve the problem. 

The above are those interested in the 
social problem raised by the deceptive or 
misleading practices of certain mail order 
firms. The parties to the mail order in- 
surance contracts—the policyholders and 
the mail order companies—are the pri- 
mary persons interested in the problem, 
since they are the ones who directly suffer 
or gain at the problem’s solution. How- 
ever, the nature of the problem, being so- 
cial, has attracted the interest of many 
others, itemized above; and the solution 
to the problem will not be adequate unless 
the interests of all these parties are proper- 
ly protected. 


ACTIONS TAKEN BY THESE PARTIES 
AND EVALUATION THEREOF 


It is now appropriate to state what the 
above named parties have been and are 
doing to solve the social problem present- 
ed by the misleading and deceptive prac- 
tices of certain mail order firms. The par- 
ties can be divided into four main groups 
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for purposes of discussion: the policy-hold- 
ers; the state governments, including the 
legislatures and insurance commissioners; 
the federal government, including Cong. 
ress. congressional investigating commit- 
tees, and the various executive departments 
earlier mentioned; and private groups, in- 
cluding all the insurance companies and 
trade associations. 

The deceived policyholders have been 
complaining to all of the other groups 
above named and to the newspapers. The 
complaining voices have been multiplying 
and their weight has begun to be felt. 
They have begun to demand that the de. 
ceptive and misleading practices cease. 
They care little whether private or gov- 
ernmental action is taken to remedy the 
problem, but they want those practices 
which are injuring them stopped. To 
what extent the states, the federal govern- 
ment and the companies have and are pres- 
ently responding to this public demand 
follows. 


STATE ACTIONS 


Social problems concerning accident and 
health insurance are not new, and regu- 
lation of the business has been necessary 
from its inovation. The state governments 
were first to undertake regulating meas. 
ures. State insurance departments to super- 
vise the administration of state laws appli- 
cable to insurance were early created. 

To protect the public against unfair, mis- 
leading and deceptive policy provisions thc 
states began requiring certain statutory 
clauses to be in every policy. Also certain 
optional clauses were specified by law 
which could be used if the insurance com- 
panies so desired; but if they were used, 
the statutory language was required. Like- 
wise, most of the states required every pol- 
icy form to be filed with the state insur- 
ance commissioner for his approval or dis- 
approval based on whether or not they 
complied with the laws of the state. In 
many instances it was made unlawful for 
any company to issue policies not approved 
by the commissioner. Many of these state 
laws were modeled after or were reproduc. 
tions of the provisions of the 1912 Uniform 
Standard Provision Bill recommended by 
the National Convention of Insurance 
Commissioners, the forerunner of the Na 
tional Association of Insurance Commis 
sioners. 

As the insurance commissioners worked 
with these state laws they began to real- 
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ize the need for uniformity throughout the 
United States in applying and executing 
the state laws as well as in the provisions 
of the laws themselves. For this purpose 
the National Association of Insurance 
Commissioners in 1943 adopted an Official 
Guide to aid the state commissioners in 
their work. Subsequently annual changes 
and modifications were made in this guide. 

In 1950 the commissioners realized that 
the 1912 law which their predecessors had 
recommended no longer served to wipe out 
certain undesirable practices in the acci- 
dent and health field, and they adopted 
anew uniform law which they recommend- 
ed for state passage. The states have, in 
substance or form, for the most part either 
adopted the recommended act or made its 
suggested policy provisions acceptable for 
use in their state. 

This 1950 uniform law follows about the 
same general format as the 1912 law hav- 
ing standard and optional provisions. Both 
laws contain provisions which strike at an 
old problem concerning deceptive policy 
provisions. Both laws make illegal the 
printing of exceptions in policy forms in 
smaller print than the benefits correlative 
to the exceptions. 

In addition to this and several other 
similarities in the two laws there are some 
important changes and additions made in 
the 1950 act. Among the important 
changes made were the enlargement of 
the insured’s right of non-cancellation, the 
extension of time for filing proof of loss, 
the enlargement of the time for the insti- 
tution of an action, and the clarification 
of provisions covering reinstatement in case 
of default in premium payments. Besides 
these changes, the 1950 act provided sub- 
stantial additional protection to policy- 
holders and claimants. Important addi- 
tions included provisions for an incon- 
testability clause, a grace period, and a fa- 
cility of payment clause in the case of 
death claims similar to that used today in 
life insurance policies. 

These two laws, each for its time, helped 
curtail many practices which were detri- 
mental to the public. However, these laws, 
effective as they were and are, do not ade- 
quately prevent a company from including 
in its policy certain clauses even today 
which are misleading and deceptive. Real- 
izing this need for still more comprehen- 
sive legislation, the National Association 
of Insurance Commissioners recommend- 
ed an amendment to the laws of the vari- 
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ous states. Several of the states have added 
this amendment to their insurance law. 
The amendment uses the 1912 idea that 
forms to be issued in a state must first be 
approved by the state insurance commis- 
sioner. It provides that the commissioner 
can disapprove any form “if it contains a 
provision or provisions which are unjust, 
unfair, inequitable, misleading, deceptive 
or encourage misrepresentation of such 
policy.” This provision puts a comprehen- 
sive power in the hands of any state insur- 
ance commissioner to aid him in wiping 
out deceptive or misleading clauses in pol- 
icies issued in his own state. This recom- 
mended law is a major step forward in 
state regulation aimed at preventing de- 
ceptive wording of all kinds in a policy. 

However, even this law has its limita- 
tions. The commissioner’s authority only 
extends over policies filed with him, and 
policies of mail order firms not licensed 
in his state are not filed with him for ap- 
proval. Deceptive and misleading policy 
provisions in mail order policies can and 
do continue to exist to the injury of the 
purchasing public at large. Though there 
has been considerable state action to date, 
it has not been sufficient. 

The above state actions were taken to 
eradicate certain deceptive or misleading 
provisions in accident and health insur- 
ance policies. These actions did not pro- 
vide legislation aimed at stopping decep- 
tive and misleading advertising. ‘Thirty- 
five states,“* to date, desiring also to 
stamp out these latter undesirable practices, 
have passed unfair trade practice acts. 

These acts are similar to the Federal 
Trade Commission Act. They make unfair 
methods of competition and unfair and 
deceptive acts and practices in the insur- 
ance business illegal. Certain specific acts 
are defined and declared by the statutes 
to be unfair or deceptive and thus unlaw- 
ful. Most state laws include acts which 
result in misleading advertising among the 
list of acts declared to be unfair or decep- 
tive. The state insurance commissioner 
can order any person found engaging in 
unfair or deceptive practices to cease and 
desist from such practices. Any refusal to 
obey these orders make the disobeying 
party liable for a statutorily specified sum 


“Amendment to Law for Personal Accident and 
Health Insurance, Section C. For copy see Kline, 
op. cit. 185. 

“a Kansas passed such a law in 1955. 
ter 247, 1955 Session Laws 


See Chap- 
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recoverable by a civil action. The orders 
are judicially reviewable. 

All the states which have passed unfair 
trade practice laws have laws going this 
far. Some states have gone farther and al- 
lowed the insurance commissioner to hold 
hearings and make appropriate conclu- 
sions concerning whether other acts or 
practices than those defined in the legisla- 
tion are also unfair or deceptive. If such 
finding is reached, the commissioner in 
some states can promulgate regulations 
thereabouts himself. However, in most 
states, the commissioner merely turns his 
findings on such matters over to the attor- 
ney general of the state for appropriate 
legal action, including the filing of an ac- 
tion to restrain and enjoin the person en- 
gaging in the unfair or deceptive prac- 
tices. > 

This is an effective law that an insurance 
commissioner may exercise to prevent com- 
panies within his own state’s jurisdiction 
from using misleading and deceptive adver- 
tising. Whether the act is effective beyond 
its own state borders is legally unsettled, 
but a strong case supporting the thesis 
that it can be used effectively on out-of- 
state offenders can be made. 


THE JURISDICTIONAL PROBLEMS 


The jurisdictional problems plague both 
the legal extent to which the state can pro- 
hibit misleading or deceptive advertising 
and the extent to which it can regulate 
misleading or deceptive policy provisions. 
The jurisdictional problem in connection 
with advertising and the strong case men- 
tioned above showing how it can be over- 
come follow. 

Under the older state law and restrictive 
“due process” concepts an unauthorized 
(unlicensed)* insurance company using 
misleading or deceptive advertising in a 
state having an unfair trade practice act 
could flaunt the act on jurisdictional 
grounds. But if the state has passed the 
unauthorized Insurers False Advertising 
Process Act, recommended by the Nation- 
al Association of Insurance Commission- 


“b Kansas adopted this procedure in its new 


Uniform Trade Practices Act. 

*An unauthorized company as used in this paper 
is merely a company not licensed in the local 
state. The local insurance commissioner has pow- 
ers to revoke the license of an authorized company 
and thus has a sanction to use to encourage con- 
formity to his rulings. Over unauthorized firms the 
commissioner has no such sanction. 
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ers, its first jurisdictional problem may be 
surpassable.” 2 

This process act provides that whenever 
the insurance commissioner of a state has 
reason to believe an unauthorized foreign 
insurer is using misleading or deceptive ad- 
vertising in his state he is to give notice 
of such fact in writing to the insurance 
supervisory official of the domiciliary 
state of the offending company. If after 
30 days the objectionable practices do not 
cease, the complaining commissioner may 
take action directly against the unauthor- 
ized insurer under the unfair trade prac- 
tice act. This means some form of process 
service on the unlicensed company will be 
necessary. Here is where the first jurisdic. 
tional problem arises. 

To meet this jurisdictional problem the 
Unauthorized Insurers False Advertising 
Process Act provides a method of substitute 
service of process upon unauthorized in- 
surers. It makes any one of the following 
acts in the legislating state, by an unavw- 
thorized foreign insurer effected by mail or 
otherwise, equivalent to the appointment 
of the insurance commission as attorney 
for the service of process on the insurer: 


1) the issuance or delivery of contracts 
of insurance to residents of the state or 
to corporations authorized to do business 
therein; 

2) the collection of premiums for such 
contracts; or 


3) any other transaction of business. 


Service on the insurance commissioner in 
accordance with the act has the same legal 
force and validity as personal service on 
the insurer. Notice must be sent the de- 
fendant at his last known principal place 
of business by registered mail. The act 
also provides that service of process may 
be had upon any person within the state 
who is soliciting insurance; making, deliv- 
ering, or issuing insurance contracts; or col- 
lecting premiums for the insurer. 

If this act is constitutional, jurisdiction 
over unauthorized insurers to effectuate 
the prescriptions of the unfair trade prac- 
tice act will be possible. It is submitted 
that the Process Act is constitutional. Two 
major questions concerning due process 
are involved in determining its constitu- 
tionality: 


*a This Act may be found in Kansas in GS. 
1949, 40-2001 et. seq. 
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1) Is adequate notice given the defend- 
ant to afford him “fair play” within the 
meaning of “due process”? ; 

2) Is the state acting within its juris- 
diction? 


Ever since Hess v. Pawloski® there has 
been little doubt but what registered mail 
notice is adequate to satisfy “due process” 
requirements. The registered mail tech- 
nique usually provides actual notice, and 
defendants have not been prone to argue 
this point. 

More often the argument has centered 
around the jurisdictional problem. Defend- 
ants have argued they were outside the 
state’s borders and not subject to its juris- 
diction. Physical presence was the original 
basis for a court’s jurisdiction. However, 
plaintiffs soon began to argue that the 
“doing of business” within the state con- 
stituted “presence” in the state sufficient 
for process to issue and a state court to 
take jurisdiction. This argument was suc- 
cessful so long as the defendants had rep- 
resentatives physically within the state bor- 
ders; but failed in 1923 when an unlicensed 
mail order insurance company had no of- 
fice in the state of Montana, no agents, 
resident physicians, or representatives 
there, and merely solicited business and 
paid claims through the mails from Min- 
nesota.” 

However, since this case, language from 
the United States Supreme Court strongly 
suggests that its rule is to the contrary to- 
day. The court has said that the law is no 
longer bound by the traditional “pres- 
ence” or “implied consent” theories. 
Furthermore, the court has shown itself 
willing to leave the “doing of business” 
concept for a more broad jurisdictional 
theory of “minimum contracts”. The court 
said in International Shoe Company v. 
State of Washington:" 


“. .. due process requires only that in 
order to subject a defendant to a judg- 
ment in personam, if he be not present 
within the territory of the forum, he 
have certain minimum contracts with it 
such that the maintenance of the suit 
does not offend ‘traditional notions of 
fair play and substantial justice.’” (Em- 
phasis supplied) 

“274 U.S. 352 (1927). 
“Minnesota Commercial Men’s Ass’n. v. 


261 U.S. 140 (1923). 
326 U.S. 310, 319 (1945). 


Benn, 
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This principle of “minimum contracts’ 
was applied to the mail order insurance 
business in Travelers Health Association, 
et al., v. Commonwealth of Virginia.” In 
that case a mail order health insurance as- 
sociation was incorporated in Nebraska 
where its only office was located. The as- 
sociation was not authorized to transact 
its business in Virginia. After being served 
by registered mail in Nebraska it was en- 
joined by the Virginia State Corporation 
Commission to cease and desist from furth- 
er solicitation and sales of its certificates 
of insurance to Virginia residents until it 
procured the necessary permit required by 
Virginia law. The Virginia process statute 
provided for service by registered mail up- 
on persons or corporations offering securi- 
ties, including certificates of insurance, 
through the mails or by other means of 
communication when other kinds of serv- 
ice were unavailable. 

Basing its reasoning upon the “mini- 
mum contacts” theory of the Jnternational 
Shoe case, the court held that sufficient 
contact had taken place in Virginia to ren- 
der the process statute constitutional when 
the Nebraska insurance company for many 
years solicited new members for its associa- 
tion, delivered insurance certificates 
through the mails, and investigated bene- 
fit claims in Virginia. In the writer’s opin- 
ion, this case makes it clear that statutes 
similar to the Unauthorized Insurer’s False 
Advertising Process Act will be upheld as 
constitutional on the basis of the “mini- 
mum contacts” theory.” @ 

If this argument succeeds in handling 
the first jurisdictional problem and allows 
the insurance commissioner to issue a valid 
cease and desist order to unauthorized in- 
surers under the unfair trade practice act, 
still one further jurisdictional problem pre- 
sents itself. This problem is in connection 
with the enforcement of such an order. 
This second jurisdictional problem also 
must be surpassed before the unfair trade 


*For an elaboration of this theory in a broade1 
context see McCarter, A New Statute for In Per- 
sonam Jurisdiction Over Nonresidents, 21 The 
Journal of the Bar Association of the State of 
Kansas, 269 (February, 1953). 

339 U.S. 643, 94 L.Ed. 1154. For annotations in 
re jurisdiction over nonresidents see 94 L.Ed. 1167 
and 95 L.Ed. 801. 

*a For article contending the Kansas Unauthor- 
ized Insurer’s Process Act is constitutional see 
Evans, Thomas M. Changing Jurisdictional Con- 
cepts and The Constitutionality of the Kansas Un- 
authorized Insurer's Process Act, 19. The Journal 
of the Bar Association of the State of Kansas, 274. 
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practice act can be effective on out-of-state 
mail order companies. 

The unfair trade practice act provides 
that any person who violates a cease and de- 
sist order of the insurance commissioner 
is liable to the state for a penalty in an 
amount not to exceed a given sum of 
money. This penalty may be recovered 
by a civil action. Service of process for 
this civil action must issue in accordance 
with the Unauthorized Insurer’s False Ad- 
vertising Process Act just as was necessary 
to the issuance of a cease and desist order 
by the insurance commissioner. The 
same jurisdictional and _ constitutional 
problem before discussed arises here. But 
presuming that hurdle is cleared and the 
court adjudicates that the penalty provided 
for in the unfair trade practice act is to 
be paid by an unauthorized foreign insur- 
er, can the judgment be enforced in an- 
other state? Must the judgment be accord- 
ed full faith and credit? This is the second 
jurisdictional problem. 

One argument the state could use to 
overcome this second jurisdictional prob- 
lem follows: Article IV, Section 1 of the 


federal constitution and an implementing 
act of Congress lay down the general rule 


that judgments are to have such faith and 
credit given them as they would have in 
the state from which they are taken. This 
rule has been called by the United States 
Supreme Court an “all-inclusive com- 
mand”, and there is little doubt today 
that it has few exceptions. 

A case in 1892, Huntington v. Attrill™ 
has been supposed by some to be one of 
the few exceptions to the full faith and 
credit rule. It has been felt that in that 
case the supreme court held that a judg- 
ment based on a “penal” statute is not 
entitled to full faith and credit. The case 
made no such holding. Whether a judg- 
ment based on a “penal” statute is entitled 
to full faith and credit the supreme court 
has expressly refused to rule. It said in 
Milwaukee County v. White:” 


“We intimate no opinion whether a 
suit upon judgment for an obligation 
created by a penal law in the interna- 
tional sense . . . is within the jurisdiction 
of the federal district court or whether 
full faith and credit must be given to 
such a judgment even though a suit for 
the penalty before reduced to judgment 


=146 U.S. 657. 
=296 U.S. 268, 277 (1935). 
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could not be maintained outside of the 
state where imposed.” 


The Huntington case thus did not, nor 
does the supreme court think, that it es- 
tablished an exception to the “all-inclusive 
command” of the full faith and credit 
clause of the federal constitution. In fact 
all the -Huntington case did was decide 
that a judgment, based on a New York 
statute making a corporate director liable 
for the debts of the corporation individ. 
ually if he falsely signed a certificate say- 
ing the corporate stock was fully paid, was 
entitled to full faith and credit. The case 
heeded the command of the fourth article 
of the constitution rather than created an 
exception to it. 

Furthermore, the supreme court has ex- 
pressly held that whether a judgment is 
based on a state’s statute which itself 
would not be enforceable in a sister state, 
such as would be the case in a so-called 
“penal” statute, is unimportant. In Mil- 
waukee County v. White,” the court as- 
sumed that a state need not enforce the 
revenue laws of a sister state, but neverthe- 
less it held that such a state is bound un- 
der the full faith and credit clause to en- 
force the judgment of a sister state permit- 
ting the recovery of taxes. 

The question is not whether a statute is 
enforceable in a sister state but whether a 
judgment is entitled to full faith and 
credit. The Milwaukee case overruled an 
earlier insurance case (State of Wisconsin 
v. Pelican Ins. Co.) which had attempted 
to say it mattered whether the statute was 
penal and thus not enforceable on an orig- 
inal cause of action. Of this case the court 
said in 1935: 


“So far as the opinion can be taken 
to suggest that full faith and credit is 
not required with respect to a judgment 
unless the original cause of action would 
have been entitled to take credit it is 
inconsistent with decisions of this 
Court.” 


The reversal of this case makes a judg- 
ment based on a statute very much like 
the unfair trade practice act entitled to 
full faith and credit. In the Pelican case 
the statute imposed a duty on certain cor- 

*[ bid. 

127 U.S. 265 (1888). 


*Milwaukee County v. White, 296 U.S. 268, 276 
(1935). 
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porate insurers to file annual reports con- 
cerning their corporation’s business and 
imposed a statutory liability of an initial 
$500 for failure to file these reports and 
an additional $500 for each month there- 
after until the reports were filed. The 
New York version of the unfair trade prac- 
tice act™ imposes a statutory liability of 
$5,000 on one who fails to obey the cease 
and desist orders of the state insurance 
commissioner. 

The reversal of the Pelican case and the 
holding of the Milwaukee case suggest that 
the present supreme court would favorably 
entertain the idea that a judgment based 
on the unfair trade practice act would be 
entitled to full faith and credit. 

Thus a case can be made out that full 
faith and credit in a sister state must be 
given a court order of a state seeking to 
enforce its unfair trade practice act. Such 
a case would be bolstered by the fact that 
recent language of the supreme court in- 
dicates it intends to uphold the “all-in 
dusive command” of the full faith and 
credit clause.” If such a case can receive 
judicial sanction the unfair trade practice 
act can be an effective tool for state con- 
trol of advertising. 

The jurisdictional problems are not 
limited to matters concerning advertising. 
They also harass the recovery of claims 
arising from the policy itself, and they 
prevent the insurance commissioner from 
eradicating deceptive and misleading pro- 
visions from policies sold by unauthor- 
ized insurers. 

It has been pointed out earlier that the 
jurisdictional problem prevents the state 
from disapproving deceptive or unfair pro- 
visions of policies sold by unauthorized in- 
surers. The commissioner’s power to dis- 
approve policy forms cannot be extended 
over policies not filed with the commis- 
sioner. Unauthorized mail order firms 
need not file their policies with the com- 
missioner, since they are outside the state’s 
jurisdiction. The jurisdictional problem 
here has yet to be solved. No means of re- 
moving offensive provisions from an un- 
authorized insurer’s policies before an in- 
sured is injured by them has yet been 
lound by the states. 

In connection with judicial actions 
taken by an insured to recover his just due 


*New York Insurance Law, Article IX-D, Para- 
graph 280. 


* Milwaukee County v. White, 296 U.S. 268 
(1935). 
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after he has been injured by deceptive pol- 
icy provisions or to recover claims other- 
wise judicially due him, the jurisdictional 
problem is not so grave. To utilize effec- 
tively the judicial power to collect contest- 
ed claims or to encourage an insurer who 
is dilatory to speed up payment of claims, 
a means of serving the insurer is neces- 
sary. There is no jurisdictional problem 
involved in serving local defendants and 
traditional methods are sufficient. How- 
ever, for the usual mail order companies 
who are not located in the claimant’s home 
state substitute service again must be used 
if suit in a distant forum is to be avoided. 
The National Association of Insurance 
Commissioners has again recommended a 
law to provide such service. 

In 1948 the association recommended the 
Unauthorized Insurers Process Act. It is 
quite similar to the Unauthorized Insurers 
False Advertising Process Act. The act con- 
tains provisions for service on the insur- 
ance commissioner as attorney for unau- 
thorized insurers. It also provides that 
notice must be given the defendant by reg- 
istered mail. 

Besides these provisions similar to the 
advertising process act, the Unauthorized 
Insurers Process Act provides that before 
an unauthorized insurer can defend an ac- 
tion he must place cash or bonds on file 
with the court sufficient to cover any judg- 
ment directed against him or he must pro- 
cure a certificate of authority to transact 
the business of insurance in the state. This 
does not apply to an insurer who wishes 
only to make a special appearance to liti- 
gate the jurisdictional issue. Attorneys’ 
fees may be made a part of any judgment 
for the insured if the insurer has refused 
without reasonable cause to pay a claim. 

The discussion of the constitutional-jur- 
isdictional problems concerning advertis- 
ing applies to the Unauthorized Insurers 
Process Act and need not be repeated. If 
this act is also constitutional and judg- 
ments obtained thereunder are enforceable, 
it will help provide a means of gaining 
retroactive relief from an unauthorized 
company who unjustly harms a citizen of 
the state. 


The act is particularly helpful for the 
recovery of claims which a company tries 
to avoid by using delaying tactics. Under 
the act the insured does not have to go to 
a distant forum to gain jurisdiction, and he 
is more likely to use the courts to enforce 
his claims. The dilatory company can be 
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brought to the court house door more 
quickly. The financial difficulties and 
other inconveniences involved in suing in 
a distant forum are overcome. 

The act provides a means for an insured 
to recover his just due “after the fact” 
from an unauthorized insurer, but it does 
not provide a means of protecting poten- 
tial policyholders “before the fact”. The 
“fact” is an unfair or deceptive policy pro- 
vision or act of an unauthorized firm con- 
cerning policies not approved by the local 
state insurance commissioner. Such “fact” 
opens the door to possible injury to un- 
wary, potential policyholders. In connec- 
tion with misleading and deceptive pro- 
visions in accident and health insurance 
policies the states have yet to find a pros- 
pective, as distinguished from a retroactive, 
tool to protect their citizens.” 


CONCLUSIONS CONCERNING STATE 
ACTIONS 


Thus in some areas of the social prob- 
lem facing the public the states have ef- 
fective tools available with which to meet 
the problem. In other areas the tools need 
sharpening. In still other areas new tools 
are needed. 

Because the states have yet to provide 
adequate tools for the complete problem 
and because some of the states have failed 
to use the tools they have available, the 
American public has been asking the fed- 
eral government what it might do to solve 
the problem. Just what the federal gov- 
ernment has done in response to this pub- 
lic demand follows. 


FEDERAL ACTIONS 


Prior to 1868 the states had been regu- 
lating insurance without much thought 
about whether they were acting constitu- 
tionally. In that year state regulation re- 
ceived a serious constitutional challenge. 
In Paul v. Virginia” it was argued that in- 
surance was interstate commerce. ‘This 
contention was not accepted and the court 
established the principle that “insurance 
was not commerce”. With this constitution- 
al support state regulation continued to 


*One possible way to provide a prospective rem- 
edy for the state to exercise in curtailing the use 
of deceptive policy provisions is to find the speci- 
men policies sent to state citizens through the 
mails by unauthorized insurers to be advertising, 
and condemn them under the State’s Unfair Trade 
Practice Act. 

™7 Wall 168 (1868). 
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progress; and everyone connected with the 
insurance industry grew to understand 
state regulation and to look upon it with 
favor. 


In 1944 the Supreme Court of the United 
States took the props out from under state 
regulation, holding in United States v. 
South Eastern Underwriters Association* 
that insurance was commerce. The deci- 
sion took the industry and the regulatory 
bodies by surprise. Responding to this 
decision The National Association of In- 
surance Commissioners, business leaders 
from the industry, and others urged and 
succeeded in having Congress pass the Mc. 
Carran Act, usually known today as Pub- 
lic Law 15. This law recognized that past 
state regulation had firmly established it. 
self and should continue, but also recog- 
nized that some federal control might not 
be amiss. In the law Congress declared 
that the “continued regulation and taxa. 
tion by the several states of the business 
of insurance is in the public interest, and 
that silence on the part of Congress shall 
not be construed to impose any barrier to 
the regulation or taxation of such business 
by the several states.” State regulation was 
to continue. 


However, Congress also provided that af. 
ter an interim period in which the states 
could act if they so desired, certain fed- 
eral acts would be applicable to the busi- 
ness of insurance “to the extent that such 
business is not regulated by state law.” The 
interim period has expired. The thought 
of Congress was that if in certain areas the 
states acted, then the federal government 
would be prohibited from acting. Other. 
wise, the federal anti-trust laws and the 
Federal Trade Commission Act were to 
be applicable to insurance. The actions 
taken to date by the Federal Trade Com- 
mission follow. 


THE FEDERAL TRADE COMMISSION 


Under Public Law 15 (sometimes called 
the McCarran Act), the F.T.C. has recent- 
ly begun to exercise its responsibility in the 
insurance field. On December 15, 1953, 
the commission announced it intended to 
make a thorough investigation of the mail 
order accident and health insurance busi- 
ness under its authority to do so provided 
in subsection (a) of section 6 of the Fed: 
eral Trade Commission Act. 


392 U.S. 583 (1944). 
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One of the first considerations that the 
F.T.C. had to make in this investigation 
was the extent to which it had authority 
to act under Public Law 15.%¢ There are 
several ways to interpret Public Law 15. 
One way is to consider the Federal Trade 
Commission Act applicable to insurance 
when the state has not passed similar legis- 
lation. This would mean that in those 
states which have unfair trade practice acts 
the insurance industry would not be sub- 
ject to federal control by the F.T.C. 

A second way to interpret Public Law 15 
is to consider federal law only inapplicable 
if the state government not only has enact- 
ed similar legislation but has also staffed 
a regulatory body sufficiently, provided it 
ample funds to operate with, and otherwise 
adequately implemented the regulatory 
body. In other words, the state’s regula- 
tory body must have both the power and 
the capacity to act before the F.T.C. is pre- 
duded from acting under Public Law 15. 

There are some who hold still a third 
interpretation of the McCarran Act. They 
think the state government must not only 
have the power and capacity to act but 
must be acting. They reason that poten- 
tial regulatory power, not administered, 
does not provide state action but only the 
appearance of state action. They reason 
that if mere legislation without adequate 
staff or funds is pseudo-regulation, and 
this is how supporters of the “power and 
capacity” theory had argued, then pro- 
viding legislation and a staff with money 
to act but allowing such staff to choose 
not to act is likewise pseudo-regulation. 
Potential regulation, no matter how cir- 
cumvented, is not state regulation. Unless 
the state acts, the federal government un- 
der Public Law 15 has authority to act. 

There is still another group of people 
who support what is known as the “qual- 
ity” theory. They reason that power and 
capacity even though exercised may not be 
sufficient to meet the needs of the com- 
munity for the proper regulation of insur- 
ance. They feel that state action can fall 
far short of that possible by the federal 
government. They argue that if state ac- 
tion does not measure up to the quality of 
federal action the federal government can 
still act. 

Assuming jurisdiction the F.T.C. has 


“aFor case law concerning the jurisdiction of 
the F.T.C, see Fraizer, C.C., Federal Trade Com- 
mission Jurisdiction?, XXII Insurance Counsel 
Journal 467, 
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cited 41 companies as being in violation 
of the Federal Trade Commission Act.” 
Under section five of that act” unfair 
method of competition and unfair or de- 
ceptive acts or practices in commerce are 
declared unlawful. Under the act the com- 
mission can hold hearings and decide what 
acts or practices are deceptive. Finding cer- 
tain practices to be deceptive, the commis- 
sion can order them to be stopped by is- 
suing a “cease and desist” order. The com- 
mission in taking action against the 41 
companies has made it clear that it be- 
lieves misleading and deceptive advertising 
can be made the subject of a “cease and 
desist” order. 

Four of the companies have allowed a 
consent “cease and desist” order to issue, 
taking the position that the F.T.C. has 
jurisdiction over them, than they were not 
guilty of the charges made by the commis- 
sion, but that nevertheless they would con- 
sent to the orders requested by the com- 
mission not to engage in the deceptive 
trade practices alleged in the commission's 
complaints. Cases concerning two of the 
companies have gone to issue before F.T.C. 
examiners and the decisions are pending. 
The cases involving the remaining com- 
panies are in various preliminary stages 
of progress.” # Mr. Robert Sills, attorney for 
the commission, hopes some of the cases 
will be up to the commission level by the 
first of the year. 

It will be most interesting to see what 
the commission itself does with the cases 
coming to it and what the court decisions 
on such cases are if the cases go to court. 

Besides exercising these formal powers 
the F.T.C. has an informal administratively 
created power which it has already used 
and may well use again to help the mail 
order industry improve its ethical stand- 
ards of business, On February 3, 1950, the 
F.T.C. promulgated trade practice rules 


15 U.S.C.A. 41-46, 47-58. 
715 US.C.A., 45. 


*a“Since the text of this article was written, 
Hearing Examiner, Frank Hier, has held that the 
F.T.C. has jurisdiction in only five states where 
there is not sufficient legislation. This is the first 
ruling favorable to any of the companies that 
have been complained against for advertising prac- 
tices by the F.T.C. The ruling was made in con- 
nection with the government’s case against Federal 
Life and Casualty. The five states not having suf 
ficient legislation in the opinion of the Hearing 
Examiner are Missouri, Rhode Island, Montana, 
Mississippi, and the District of Columbia. Of 
course, this rule is subject to veto by the full 
Federal Trade Commission.” 
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relating to the advertising and sales promo- 
tion of mail order insurance. These rules 
were drawn up at the instigation of the 
industry and after promulgation by the 
commission were accepted by many firms.” 
The rules are not, as such, binding upon 
the industry. They are merely principles 
which the industry and the commission 
think worthy of adherence. They estab- 
lish what, in the minds of the industry as 
a whole and the commission, is deceptive 
or unfair.“ However, since all the rules 
promulgated were classified as Group I 


“Acceptance of the rules has no binding force. 
However, acceptance offers administrative advant- 
ages. If one is found violating the rules and has 
accepted them, he is allowed to come before the 
commission and show he has not done so inten- 
tionally. Those not accepting the rules are not 
always afforded this opportunity. 


491 F.T.C. Trade Practice Rules for Mail Order 
Insurance Business promulgated Feb. 1950 cover 
the following topics: 

Deception (general). 

Misleading descriptions of policies, benefits, or 
coverages. 

Deceptive concealment of exceptions, limitations, 
and reductions in policies. 

False advertising of non-medical policies. 

False inference resulting from different benefits 
for the same loss. 

Misuse of the word “all” as applied to benefits 
afforded. 

Advertising of benefits, losses, and causes of loss 
not applicable to all ages. 

False impressions of sicknesses covered by health 
policies. 

Misuse of synonymous names for the same sick- 
ness or physical condition in health policies. 

Inadequate description of medical attention or 
confinement requirements in accident and sickness 
policies. 

Inadequate description of limitation in time o1 
amount of benefits payable. 

Incomplete description of allocation or benefits 
under a “family group” policy. 

Incomplete statement of time limit or lag con- 
tained in policy. 

Misrepresenting the amount of benefits paid un- 
der policies issued. 

Deceptive use or imitation of corporate names, 
trade names, or trade-marks of competitors. 

Misrepresenting savings effected by selling 
methods. 

Claim of approval by federal or state agency 
when such is not a fact. 

Misrepresentation in advertisements improper 
though policy be available for inspection by pro- 
spective insured. 

Deceptive testimonials. 

Misrepresentation of financial condition. 

Non-disclosure of contingent liability of insured. 

Misrepresenting that policies are confined, or are 
especially advantageous to a special group. 

Deceptive “salesmen wanted” advertisments. 

Aiding or abetting use of unfair trade practices. 
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Rules,” violation of them can be made the 
basis for a “cease and desist” order if the 
commission finds such violation to be un. 
lawful under section 5” of the Federal 
Trade Commission Act. However, so fai 
the rules for the mail order insurance bus. 
iness have never been made the basis for a 
“cease and desist” order. 

The .writer has been advised that the 
commission is presently thinking about 
the possibility of having still further trade 
practice rules drawn up as a means of soly- 
ing the many problems raised by the mis. 
leading and deceptive practices in the mail 
order insurance industry. However, no 
final decision in this regard has yet been 
reached. 

The action of the F.T.C. and its attor- 
neys is to be commended. Their action 
has shown that one group of the interest- 
ed parties has the power and is willing to 
exercise it in order to do all it can to solve 
the social problem created by the mislead- 
ing and deceptive practices that have de- 
veloped through the years. 


THE POST OFFICE DEPARTMENT 


The Post Office Department has long 
been interested in certain practices of mail 
order accident and health insurers. Un- 
der its power to issue “fraud” orders” it 
can practically put a mail order company 
out of business, 

Whenever the solicitor of the depart- 
ment has reason to believe someone is send- 
ing fraudulent matter through the mails 
he conducts an investigation and if he 
thinks he has a sufficient case issues a com- 
plaint against the alleged offender.* 

Notice of the complaint and of a pro- 
posed hearing on the matter is given the 
offender who is called a respondent.” The 
respondent is given an opportunity to an- 
swer the complaint.” A hearing examiner 
hears the case and makes what is known 
as an “initial decision”. This “initial de- 


*Another classification of rules is called Group 
Two Rules. Group Two Rules are purely optional 
standards which the industry wants all members to 
recognize as desirable. Promulgation of Group 
Two Rules by the F.T.C. merely helps the industry 
regulate itself. 

"15 US.C.A., 45. For content thereof see text 
supra. p. 95. Footnote 31. 

*39 U.S. Code 259 and 732. , 

*Post Office Department. Rules of Practice in 
Proceedings under the Administrative Procedure 
Act (5 U.S. Code 1001 et. seq.) Amended Effective 
January 20, 1954, Rules 150.403. 

"Rules, op. cit., 150.404. 

“Rules, op. cit., 150.407. 
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sion” includes “findings and conclusions 
with the reasons therefor upon all the ma- 
terial issues of fact, law or discretion pre- 
sented on the record.”“ A copy of the “ini- 
tial decision” is forwarded to all parties* 
concerned and appeal therefrom to the 
postmaster general is possible.“ Briefs 
and replies must be filed for the appeal.“ 
When a final decision is reached a fraud 
order can be issued.“ This order is review- 
able by the courts. 

While all this is going on the alleged 
offender could be using the mails for 
fraudulent purposes. To avoid this the 
postmaster general has been issuing “stop” 
orders which simply hold the mail ad- 
dressed to the respondent at the post of- 
fice through which it is sent. The mail 
is neither returned to the sender nor for- 
warded to the addressee. Its transit is 
merely stopped. This presently is purely 
an administrative practice and needs the 
sanction of law, so political pressures will 
not succeed in gaining releases from these 
“stop” orders. 

Under this procedure the Post Office De- 
partment could find the misleading and 
deceptive practices now used by certain 
mail order insurance firms to be fraudu- 
lent. It appears from the cases“ that both 
deceptive or misleading policy provisions 
come within the meaning of “fraudulent” 
as used in the federal statute authorizing 
“fraud” orders.“ Exercising its authority 
under this statute the department could 
return all mail sent to offending mail or- 
der firms back to the sender marked 
“fraudulent”. This authority includes the 
power to return money orders as well as 
other mail. 

This method, as sure as it is of effecting 
results, suffers from two ailments. These 
ailments are not insurmountable. 

Some say the method requires a larger 
staff than the post office now has. They 
say that the preparations necessary to ef- 
fectuate a “fraud” order are too many for 


"Rules, op. cit., 150.422. 

“Rules, op. cit., 150.422 (e). 

“Rules, op. cit., 150.423. 

“Ibid. 

“Rules, op. cit., 150.424. 

-“Durland v. U.S. 161 US. 306 (1895); American 
School of Magnetic Healing v. MacAnnulty, 187 
US. 94 (1902); Rosenberger v. Harris, 136 Fed. 1001 
(1905) rev. but on irrelevant grounds to point un- 
der discussion; 145 F. 449 (1906); Farley v. Sim- 
mons, 99 F. 2d 343 (1938); Donaldson v. Read Mag- 
aune, Inc., 333 U.S. 178 (1948). 

“39 U.S. Code 259. 
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the present staff to handle. This is not a 
serious problem. Besides the obvious solu- 
tion of increasing the post office staff, 
which does suffer from taxation objections, 
there appears to be no reason why the 
states could not cooperate with the Post 
Office Department to meet this problem. 
Since complaints are issued by the solicitor 
whenever he has reasonable grounds, the 
states might appropriately undertake the 
preliminary investigative work and report 
their findings to the Post Office Depart- 
ment for action. This could be of consid- 
erable aid to the department and offers a 
reasonable means of curing the first ail- 
ment. 

The second ailment is that the method 
suffers from being slow. If “stop” orders, 
above mentioned were given the sanction 
of law and used on the mail order industry, 
the process would speed up considerably. 
Presently when a “stop” order is avoided, 
an alleged offender is often dilatory about 
speeding proceedings, because he is still in 
business until a “final” order is issued. 
If his mail stopped coming through as 
soon as a complaint was field, he would 
be more in a hurry to have his case con- 
cluded, hoping to have the “stop” order 
lifted. His business being dependent on 
the mail being delivered would make him 
anxious to have mail service restored. 

One major advantage of utilizing the 
Post Office Department’s power to issue 
“fraud” orders for meeting the social prob- 
lem under consideration and stopping de- 


‘ceptive practices in the sale of mail order 


insurance is its selectivity. No firm is pun- 
ished but those guilty of deception, and 
legitimate sales practices by non-offending 
companies are not curtailed. The method 
gets at the heart of the problem. Also the 
method has the further advantage of be- 
ing able to stop “bad” practices even be- 
fore any particular person suffers from 
them. One time back before 1950 the 
Post Office Department sought to put its 
powers into operation, but practical dif- 
ficulties prevented the department from 
exercising its powers to a satisfactory con- 
clusion. However, the method has consid- 
erable possibilities and deserves the furth- 
er attention of those interested parties 
seeking a solution to the social problem 
under discussion. 


THE JUSTICE DEPARTMENT 


The Justice Department has power to 
act to help eliminate fraudulent uses of 
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the mails, It is a crime to use the mails 
to defraud.“ This means it is a crime for 
anyone to engage in such fraudulent 
schemes as have been mentioned earlier 
in this paper. However, the higher bur- 
den of proof placed on the prosecutor of 
a crime as compared to that upon the 
plaintiff in a civil action keeps a large 
number of possible criminal cases from be- 
ing filed. The Justice Department specific- 
ally has said it files indictments only for 
the grossly fraudulent operators. The 
Post Office Department handles the lesser 
cases under its civil authority. When the 
post office feels it has a criminal case it 
sends its information to the Justice De- 
partment for action. Even of those cases 
sent to the Justice Department only a por- 
tion of them are filed for court action, so 
it is clear that only a few indictments are 
ever filed. 

Because of these facts the part the Jus- 
tice Department can play in curtailing de- 
ceptive practices of certain mail order 
firms is limited. However it serves a use- 
ful purpose when some operators do get 
clear out of hand. 

Of the few indictments filed a portion 
result in adjudicated cases. Probably the 
most important recent case, which was ap- 
pealed, is United States v. Sylvanus.* In 
that case the defendant was convicted of 
using the mails in an attempt to defraud 
the public in the sale of accident and sick- 
ness” policies by sending fraudulent adver- 
tisting through the mails via letters and 
magazines. The case is important both to 
show what is criminally fraudulent and 
further to dispel any illusions one might 
have that the present practices by certain 
mail order firms are not fraudulent but 
rather just “bad” practices. If a practice 
is fraudulent for criminal purposes it is 
certainly so for civil purposes. 

In that case the court at great length 
compared numerous advertisements sent 
through the mails and the benefits speci- 
fied therein with the actual coverage given 
in the policies. It sought to determine if 
the advertisements were deceptive and 
fraudulent. Let it suffice here to compare 
one advertisement with the actual coverage 
under the policy and follow with the 
court’s. conclusions about several other 

“18 U.S. Code 1341. Also see 18 U.S. Code 371. 

“192 F. 2d 96 (1951) Cert. denied 342 U.S. 943 
(1951). 

“Same as Accident and Health. 
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comparisons. One advertisement read in 
part: 


“The policy provides up to $8,000.00 
cash death benefits. . . . The Security 
Policy pays up to $8,000.00 cash for ac. 
cidental death... .” 


This advertisement was held fraudulent 
because the payment of the promised bene- 
fits were conditioned upon the occurrence 
of certain specified accidents or illnesses. 
For example, benefits between $5,000.00 
and $8,000.00 for accidental death were 
only payable if the policyholder was in- 
jured while riding in a public carrier and 
only if the policy had been in force for at 
least five years. The fraud is apparent. 

Of other advertisements the court had 
this to say: 


“With regard to the ‘complete cover- 
age’ policy the literature declared that 
the policy would pay $100 for sickness 
and accident and $3000 for death, loss 
of limbs or sight; however, the policy 
provides only $25 for sickness and $50 
for accident, for the first month of dis- 
ability. Furthermore the promise to pay 
$3000 triple indemnity is hedged about 
in the policy by strict qualifying condi- 
tions. Defendants repeatedly stated in 
their literature that anyone between the 
ages of 16 and 75 could be insured with- 
out physical examination, whereas the 
policy shows that all benefits are re- 
duced by one-half after the age of 50 
and that the company reserves the right 
to investigate for pre-existing disorders 
whenever a claim is made. Obviously 
the promise to insure without examina- 
tion tended to mislead each applicant as 
to the binding effect of the policy. De- 
fendants further advised the public that 
both men and women could apply at the 
same premium rate, yet the policies pro- 
vide that diseases of organs not common 
to both sexes are excluded, a qualifica- 
tion not appearing in any of the adver- 
tising literature,”” 


The advertising mentioned above was held 
to be misleading and fraudulent. No illu- 
sion can remain that such actions by mail 
order firms are not fraudulent. Such prac- 
tices are misleading the public today and 


"See U.S. v. Sylvanus, loc. cit., 101. 
"U.S. v. Sylvanus, loc. cit., 103. 
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need some remedy even if not a criminal 
one. 

The case is important also for stating 
the rule that the statutes punishing mail 
fraud are intended to protect the gullible, 
the ignorant, and the over-credulous as 
well as the more skeptical. Also the case 
held it was not necessary in the prosecu- 
tion of mail fraud to prove that alleged 
victims saw the offensive advertising since 
success Of the undertaking by defendants 
was not essential to the completion of the 
statutory violation. Furthermore, the fact 
that the scheme is not successful in de- 
frauding victims does not preclude convic- 
tion. 

Lastly, an important rule in the case per- 
tains to federal jurisdiction. It could be a 
rule equally applicable to the jurisdiction 
of the Post Office Department as it is to 
the Justice Department since both have 
congressional authority to punish those 
using the mails to defraud. The case held 
that the McCarran Act (Public Law 15) in 
no way impaired federal control over the 
use of the mails. 

Another important case dealing with 
fraud and deception is United States v. 
Minnac." It also condemned deception 
and misleading practices as fraudulent, 
both as to policy provisions and advertis- 
ing, while holding the defendant guilty of 
using the mails to defraud. After referring 
to examples of deception similar to those 
— earlier in this paper the court 
said: 


“It is sufficient to state that the evi- 
dence in this respect establishes fraud 
of a vicious character the consequences 
of which resulted in disappointment, 
hardship and financial loss to those who 
relied upon and gave credence thereto.” 


This case recognizes the resultant social 
problem needing solution as well as de- 
clares the deceptive practices causative 
thereof to be fraudulent. 

There are other cases” but these two il- 
lustrate two important facts for those in- 
terested in the social problem created by 
the deceptive practices of certain mail or- 
der firms. One, many of these practices 
are crimes and will be prosecuted and 
punished as such if enough evidence to 


"104 F. 2d 575 (1989). 
“US. v. Minnac, 104 F. 2d 575, 582 (1939). 
“See U.S. v. Littlejohn, 96 F. 2d 368 (1938). 
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overcome the criminal burden of proof— 
beyond a reasonable doubt—is available. 
Two, if these practices are criminally 
fraudulent they are surely fraudulent, de- 
ceptive, and misleading, civilly speaking, 
and deserve attention by governmental 
groups which hold civil powers capable of 
stopping the continuation of such practices 
in the community today. 


THE SENATE JUDICIARY 
COMMITTEE 


The Senate Judiciary Committee under 
the chairmanship of Senator Langer has 
made an extensive investigation of mail 
order insurance, The purpose of the in- 
vestigation was to see if any new federal 
legislation concerning mail order insur- 
ance is necessary. Presently under Public 
Law 15 the federal government cannot act 
to regulate insurance except in limited 
areas and then only when the states have 
not acted. The investigation was aimed 
at finding out whether federal legislation 
should be passed which would enable the 
federal government to more actively regu- 
late mail order insurance or which would 
help improve state regulation. 

The tasks which the committee faced 
were to find out what the governmental 
agencies, both federal and state, were pres- 
ently doing, what the companies were do- 
ing and how they felt about the federal 
regulation, the nature and extent of the 
problem, and what recommendations any 
interested parties would have to suggest. 
The committee held public hearings pe- 
riodically, hearing from the state insurance 
commissioners, from officers of private 
companies, from officers of trade associa- 
tions, governmental experts and all inter- 
ested persons. 

The testimony given revealed the basic 
positions held by the witnesses as to the 
question of federal legislation. Presidents 
of large old-line firms pointed to the pres- 
ent effectiveness of state control, the pres- 
ent progress made by companies in iron- 
ing out certain industry problems, and 
otherwise pointing out reasons why exist- 
ing governmental regulation is sufficient 
and further federal regulation unnecessary. 
Officers of trade associations naturally 
enough bolstered this position and addi- 
tionally pointed to some actions taken by 
their associations which were helping to 
solve certain industry problems. 

The state insurance commissioners testi- 
fied to the present adequacy of state regu- 
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lation over the insurance industry. The 
commissioners presented testimony to the 
effect that the problems were not as great 
as Senator Langer supposed and that addi- 
tional federal legislation was unnecessary. 
The similarity of the state commissioners’ 
testimony and that of company and trade 
association officials was obvious. 


Testimony by governmental officials and 
other interested parties was likewise in- 
formative to the committee. For example, 
Mr. James O’Brien, justice department at- 
torney, informed the committee concern- 
ing the status of the law to date. Another 
type of witness was an insurance agent who 
appeared individually and not in behalf of 
any company. He explained to the com- 
mittee the importance of the cancellation 
clause in a policy. 

Hearings were held in Illinois, Kansas, 
North Carolina, as well as Washington, 
D. C. The attorney in charge of the inves- 
tigation, Mr. James L. Miller, and Chair- 
man Langer journeyed outside Washing- 
ton for the purpose of holding hearings 
because they felt first hand valuable infor- 
mation would be obtained at these places. 
Attorneys from the Federal Trade Com- 
mission and the Post Office Department 
accompanied Mr. Miller and the senator 
on some of these trips. 


All of these parties have also worked 
closely together in Washington. This co- 
operation has two advantages. One, the 
information gathered is mutually helpful 
to all since all are aiming toward the elim- 
ination of the same deceptive practices, but 
each can use the information in his own 
way for his own department’s particular 
purposes. Two, the judiciary committee 
can have firsthand knowledge of the prob- 
lems which the Federal Trade Commission 
can handle, the problems the Post Office 
Department can handle, and it can know 
if there are any other problems remain- 
ing which neither the F.T.C. nor the 
post office can handle and which thus need 
federal legislation for their solution. 


Of the problems found to exist to date 
the committee’s investigating staff has 
given thought to the following possible so- 
lutions: 


1. Federal statute such as now enact- 
ed by some states prohibiting company 
from doing business in any state where 
not licensed, with heavy penalties for 
violation thereof. 
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“2. Federal statute prohibiting use of 
United States mails to carry on insurance 
business in states where companies are 
not licensed. 

“3. Federal premium tax of five or 
ten percent on unauthorized business 
done through mails outside of state of 
domicile. 

“4.. Federal statute imposing heavy 
penalties for misleading advertising. 

“5, Tightening of federal procedure of 
Federal Trade Commission, with more 
speed between initiation of an action 
and its conclusion.”” 


Most of these suggestions have objec- 
tions which make them inadequate to meet 
the problems at hand, but one may have 
considerable merit. One basic objection 
to several of the suggestions is the lack of 
selectivity. There are only a few compa- 
nies indulging in deceptive and misleading 
practices and to pass legislation which re- 
quires all companies to act in a given way 
for the purpose of eliminating the decep- 
tive practices of a few companies is to 
over legislate. Legitimate company oper- 
ations are hampered needlessly. Much ad- 
ministrative effort and the taxpayers’ 
money is wasted in regulating companies 
not needing the regulation. 

Such objection makes suggestions one, 
two and three of dubious merit. A federal 
statute prohibiting any company from do- 
ing business in any state where not licensed 
with heavy penalties imposed for viola- 
tion thereof is to require many companies 
not presently guilty of offensive practices 
to obtain licenses in all 48 states or at 
least in a large number of states. The 
larger companies today sell in most of the 
states in the union. This is not only an 
economic burden but a legal burden. Re. 
quirements for licenses differ in the sev- 
eral states, and a company may be legally 
organized in one state but not in another. 
A company reorganization might be nec- 
essary in order to obtain a license in every 
state in which a company does business. 
This is obviously a burden onerous to a 
company not presently engaging in prac- 
tices which are deceptive. 

A federal statute prohibiting the use of 
the mails for the purpose of carrying on 
a mail order insurance business in states 


“Memorandum, Senate Judiciary Committee files, 
Senate Office Building, Washington, D. C. The 
order of the suggestions has been changed for ease 
in discussing them. 
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where the companies are not licensed, as 
suggested in item two above, is likewise 
not selective for many of the reasons dis- 
cussed above. It is another form of com- 
pulsory licensing. A mail order company 
depends on the mails for its business. To 
deprive a company not presently misusing 
the mails of their use unless it goes to con- 
siderable expense and difficulty to obtain 
a license in most of the 48 states is un- 
fair and unnecessary. 

Likewise to impose a federal premium 
tax on unauthorized business done through 
the mails, as suggested in item three, is 
not selective. The added tax would force 
any company doing a substantial amount 
of unauthorized business in a state to have 
to become an authorized firm, This means 
he would have to get a license and all of 
the above objections concerning compul- 
sory licensing come into play again. It 
might be well to add that in 1935 a bill, 
usually referred to as the Hobbs bill, fail- 
ed to pass the Congress which attempted 
this very type of thing—compulsory li- 
censing. Practically every major insurance 
company in the United States lobbied 
against it. 

Though to impose a heavy federal pen- 
alty for the use of misleading advertising, 
as suggested in item four above, has the 
merits of selectivity—only the guilty are sub- 
ject to corrective action—yet the suggestion 
has disadvantages. Its effect would be 
retroactive in nature. The advertising 
could not be stopped before it had been 
published. This means some people could 
be injured by it before the penalty was 
effective to take the advertising off the 
market. Punishment of the wrongdoer 
may prevent him from so acting again, but 
it will not help the individual who has re- 
lied upon the misleading advertising to his 
detriment. Of course, the statute would 
perhaps prevent some from breaking the 
law in fear of having to pay the penalty, 
but the operational efficiency of this psy- 
chology has been minimized by some. 

The suggestion has one further difficul- 
ly. It appears to be a suggestion for the 
passage of a criminal law. The burden of 
proof being what it is in criminal law may 
make the use of such a statute practically 
as infrequent as the use of the present 
statute making the fraudulent uses of the 
mails a crime. A criminal law has dis- 
advantages which suggest its adequacy to 
solve the problems at hand. 

Suggestion number five to tighten the 
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federal procedure of the F.T.C. and par- 
ticularly to provide more speed between 
initiation of an action and its conclusion 
might have real merit. The F.T.C. to date 
has been doing a good job and with a few 
added laws might be able to do still a bet- 
ter job. The F.T.C. method has the ad- 
vantage of being selective, and it is pros 
pective in effect being able to stop decep- 
tive or misleading practices before they 
harm anyone. The method is flexible and 
the commission can respond to changing 
situations rapidly. However, before this 
suggestion is adopted serious thought 
should be given to a means of immunizing 
the commission, as much as possible, from 
political pressures. Also some federal legis- 
lation might have to be passed to give the 
commission jurisdiction if a limiting juris- 
dictional view under Public Law 15 is 
taken by the courts whenever they are pre 
sented that question. All in all the sugges 
tion to use and improve the F.T.C. method 
deserves serious consideration. 

So far the judiciary committee has not 
made any final recommendation for the 
passage of new laws, no doubt desiring to 
wait to see just how effective the F.T.C.’s 
present actions are in solving the problem, 
and see if additional legislation is really in 
fact needed. However, the writer is confi- 
dent that if the F.T.C. runs into insur- 
mountable difficulties, the judiciary com 
mittee will be standing by to make sure 
some solution is found to the social prob 
lem raised by the mail order industry's mis 
leading and deceptive practices. The fed 
eral government is not going to let this 
problem continue to plague the American 
public. 


COMPANY ACTIONS 

It will be recalled that all insurance 
companies engaging in the sale of accident 
und health as well as correlative policies 
have a vested interest in finding a solu 
tion to the problem under discussion. Some 
of the companies and their trade associa 
tions are seriously interested in the prob- 
lem. Others are not. 

The less interested companies are fight- 
ing the idea that there is a problem, as well 
as fighting federal officials who are sug- 
gesting more federal regulation. It is sub- 
mitted that if these companies were to en- 
tertain the idea that there might be a prob- 
lem, they would be more successful in 
their sword-clashing with the federal gov 
ernment. 





Page 102 


The extent to which companies are sat- 
isfied with the status quo and unwilling 
to admit there is a problem worthy of their 
time, consideration, or action may be large. 
Mr. Jasper M. Rowland, Director of In- 
dustry Relations of the Better Business Bu- 
reau, suggests that there may be some 300 
executives throughout the nation thinking 
this way. In the following quotation he 
succinctly summarizes their position and 
states what is going to happen if they con- 
tinue to maintain it: 


“After having visited personally some 
300 executives nation-wide, I believe it 
is fair to say that they are satisfied in 
general with their regulation by state in- 
surance departments (which differ con- 
siderably in their requirements and en- 
forcements). These executives fear also 
any trend toward Federal control but 
it appears likely that the first steps in 
that direction may result from the cur- 
rent Washington proceedings.”” 


Incidentally the Better Business Bureau 
is doing everything in its power to educate 
the public concerning accident and health 
insurance and their need to accept some 
responsibility to make sure they are buy- 
ing a good product. The bureau recently 
published an excellent little pamphlet en- 
titled “Facts you should know about Ac- 
cident and Health Insurance”. If the pub- 
lic were to read it and follow its advice 
they would be the benefactors. The bu- 
reau has also been encouraging many com- 
panies to take similar actions to help edu- 
cate the public, but somewhat futilely. 
Again in Mr. Rowland’s words: 


“We have long been urging insurance 
companies to support this type of work 
but the response to our suggestions has 
not been encouraging.”™ 


Though there are many companies ap- 
parently not accepting their full responsi- 
bility for cleaning their industry’s own 
back yard, yet there are a few who are 
very willing to face the problem. They are 
enthusiastically interested. The contrast 
is quite amazing. When the writer visited 
one company, a leader in the field today, 
it was so enthusiastic that, had he not 
known, he would have thought they were 
selling policies instead of cleaning house. 
Such interest is most heartening. 


Personal letter to writer, May 5, 1954. 
“Ibid. 
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These interested companies are calling 
their highest officials together to consider 
the problem and are seeking a solution. 
Some of their actions taken so far and 
some of their contemplations follow. 

These companies plan to urge the state 
insurance commissioners in states where 
offending companies are located to enforce 
their insurance laws more strictly in orde: 
to eliminate the deceptive and misleading 
practices. They thus seek at the state leve| 
to get at the heart of the problem. 

The companies also plan to publish in- 
formation which will help educate the pub- 
lic about realistic accident and health in. 
surance. They realize that presently those 
engaged in deceptive practices often do 
more advertising than companies not so 
engaged. The public may be unaware of 
what good advertising is. It is hard to 
know the wrong if you do not know the 
right. Thus they are planning a compre- 
hensive advertising campaign to educate 
the public. 


Some of the insurance trade associations 
have been enlisted by the companies to 
help in this project. ‘The associations are 
publishing pamphlets and seeing that they 
are distributed to the public appropriate- 
ly. Some of the pamphlets are copies of 
speeches made by company presidents; 
others are written by officials of the trade 
associations. Also the associations are in- 
creasing their contacts with the public in 
an effort to educate them. Discussions 
with both individuals and groups are be. 
ing held, 

The companies are also keeping in close 
contact with the governmental officials 
concerned with the problem. They ad: 
vise governmental officials of their posi- 
tions concerning remedies recommended 
by these officials and suggest other reme- 
dies themselves. 


Several trade associations also have work- 
ed with governmental officials. Officers 
of the trade associations have held inform- 
al discussions with post office officials en- 
deavoring to get their thoughts on a fair 
set of rules to which their companies could 
adhere. Some of the trade associations are 
considering the formation of codes of eth- 
ics.” Members of the associations will! ad- 


“The F.T.C. Trade Practice Rules are applicable 
only to mail order insurance companies and thus 
are not applicable to agent-companies. The com- 
panies mentioned in the text who are considering 
the adoption of the Codes of Ethics are agent 
companies. 
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here to these codes and thus set the ex- 
ample for non-members to follow. To non- 
members, governmental officials and com- 
pany leaders can point to the codes and 
sav: “This is what these well-known and 
successful companies are doing; why don’t 
you do the same?” 

These company and trade association ac- 
tions are gratifying. Perhaps even more 
can be accomplished by the companies and 
associations as they continue to work with 
the problem. 

Probably the most important point to 
draw out of this discusssion is that some 
“interested” companies are seriously work- 
ing to eliminate the “bad apples” in their 
industry. This is heartening. The only 
disheartening feature about company ac- 
tions to date is that there are too few com- 
panies “interested”, and those interested 
may be acting too slowly. The conserva- 
tive nature of insurance companies, how- 
ever beneficial that nature is in most in- 
stances in relation to insurance, may be 
detrimental to them in regard to the social 
problem they are now facing. 


CONCLUSION 


This paper has discussed a social prob- 
lem which needs a solution. Many people 
are interested in finding a solution. De- 
pending on one’s philosophy of govern- 
ment he will favor one solution over an- 
other. Some favor federal action, some 
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state action, some company action, and 
others see a necessity for a permutation or 
combination of all three. 

However, the important point is not who 
acts, but that effective action is taken. The 
problem should be solved. It has been 
shown that the state, the federal govern- 
ment, and the companies are all taking 
some action, Only time will tell if their 
present actions are sufficient. They all 
could do more and should do more if the 
problem is not soon solved. The public 
is being deceived and misled, and serious 
economic and social hardships are result- 
ing. Surely this should not be allowed to 
continue. 

Those citizens who are victims of the 
deceptive or misleading practices have ask- 
ed the governments to stop such practices. 
As responsible citizens they have an add- 
ed duty to try to understand accident and 
health insurance, its problems and its pit- 
falls. They should be alert to purchase 
only insurance which they fully under- 
stand and which in reality covers their in- 
surance needs. Were the purchasers to 
boycott “bad” insurance it would cease to 
exist. 

All parties interested have a responsibil- 
ity to help solve the problem. The public 
must seek to buy only “good” insurance. 
The companies must seek to provide the 
same and help the public understand it. 
The governments need to help both the 
industry and the public in reaching a 
sound solution to their problem. 
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The Problem of Balancing Equities in Subrogation Cases 


‘THoMAS P. Powers* 
Chicago, Illinois 


T least some of the difficulties which 

confront us in the solution of prob- 
lems arising out of a surety’s claim for sub- 
rogation can be traced to a failure to ap- 
preciate the difference between insurance 
and suretyship. An insurer who pays a 
loss under a simple insurance contract very 
often acquires a right of action against 
some third person whose tortious conduct 
was the primary or proximate cause of the 
loss. In an action by the insurer the latter 
has the same burden that the insured 
would have had, with respect to the proof 
of the insured’s freedom from contributory 
negligence, as well as proof that the de- 
fendant’s negligence was the proximate 
cause of the loss. In the suretyship situa- 
tion the default of the principal is always 
the proximate cause of the obligee’s loss 
and the surety’s right of subrogation against 
the principal is almost absolute." The 
surety may also have a right of action 
against a third party who assisted the prin- 
cipal in the perpetration of the fraud. In 
those cases where a conscious participation 
can be shown there is little difficulty, but 
in many cases the third party’s liability to 
the employer of the dishonest employee 
sounds in contract. To attempt the solu- 
tion of these cases on the basis of the neg- 
ligence and contributory negligence ra- 
tionale of the public liability insurance 
cases is to court confusion. 

In the beginning of the evolution and 
development of the basic law of suretyship, 
the most common fact situation encounter- 
ed was that which involved the theft of 
his employer’s funds by a dishonest em- 
ployee who was bonded. The duped and 
disillusioned employer called upon his 
bonding company to make good the loss, 
and the surety came forward with the funds 
to make the employer whole again. The 
employee had committed the crime of em- 
bezzlement. Public policy could not coun- 


*Of the firm of Jacobs, Miller, Hopkins & 
Rooney. Article prepared for the Fidelity and 
Surety Committee. 

‘London Guarantee and Accident Co. v. Guiles, 
22 Fed. 639 (CA7, 1885). 

National Surety Corporation v. Seward, 165 N.E. 
588, 31 Ohio App. 206, aff'd. 165 N.E. 537, 120 
Ohio St. 47. 


tenance forgiveness nor condone the crime, 
but sent the criminal to jail to pay his 
debt to society. In addition, the law im 
posed upon him a civil obligation to mak 
restitution to the surety who actually bor 
the loss caused by the dishonest act. In 
the absence of voluntary restitution th 
law implied a promise by the wrongdoer 
to reimburse the surety and the latter 
could sue on its own cause of action, pro- 
ceed to judgment and levy upon the wrong 
doer’s property to satisfy the obligation. In 
addition the surety was considered to be 
subrogated to the rights of the employer- 
obligee and to be entitled to enforce its 
right of action against the embezzler as 
though the money had been stolen from 
the surety. If the employer had in its pos- 
session any property of the employee which 
it was holding as security it was bound to 
turn it over to the surety on payment of 
the loss, or apply it to the debt. The re. 
lease of such property to the wrongdoer 
would release the surety pro tanto.’ In the 
final accounting between the employer and 
the surety it has been the usual business 
practice for the employer to apply against 
the shortage any other monies due the em- 
ployee, even though they were not held 
specifically as collateral security, such as 
unpaid salary and pension fund rights and 
credit union balances. But the application 
of such credits to the debt could not be 
compelled by the surety unless they were 
held in special trust as security against the 
loss, or unless they constituted property 
against which the employer had a mort- 
gage, pledge or lien, and the right to so ap 
ply it must exist and be absolute.’ But the 
employer often voluntarily evercises its 
right of set off to reduce the surety’s loss 
and improve its own loss experience. 
This then is the application of the doc 
trine of subrogation, whereby, upon pay- 
ment of the loss, the surety steps into the 
shoes of the employer-creditor and_ takes 


2Joe Wilbur v. H. W. Williams, 16 Rhode Island 
242, 14 Atl. 878. 

°Glazier v. Douglas, 32 Conn. 393; 

Conner v. West, 129 Va. 85, 105 S.E. 762; 

Davenport v. State Banking, 126 Ga. 136, 54 S.E 
977. 
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over all of the rights of the latter against 
the wrongdoer, and also against any third 
party who may have aided the defaulter 
or participated in the wrongful act. At 
this point we should pause and point out 
that this “stepping into the creditor’s 
shoes” was accomplished on the basis of 
an analysis of the respective rights of the 
creditor-obligee and the surety to those 
funds, properties or choses in action held 
by the obligee in connection with the trans- 
action by which the defaulter caused the 
loss. Those rights could not be effected 
by the character of the defaulter nor the 
good faith of any third party who may have 
aided him in his defalcation. So that the 
application of the principal of subrogation 
was accomplished when the surety paid 
and received in return all of the rights 
of the obligee against the defaulter and 
the third person. The courts of equity, al- 
ways striving to loosen the bonds of strict 
legal formality to accomplish justice, in- 
voked the principal of equitable conver- 
sion. Simply defined, this means that 
equity considers that done, which in equity 
and good conscience should have been 
done. As between the obligee and the sure- 
ty the chancellor reasoned that it was only 
equitable and just that the surety, upon 
payment, should receive from the obligee 
all of his rights and remedies against any 
other persons from whom the surety might 
obtain reimbursement.‘ Otherwise, either 
the obligee would be unjustly enriched by 
virtue of a double recovery from both the 
surety and the third party, or if his right 
of action against the third party was aban- 
doned, the latter would get off free despite 
the fact that he had the legal obligation to 
pay the loss. It was conceded that the ob- 
ligee could sell or assign its cause of action 
to another, and its right and duty to as- 
sign it to the surety was not only recog- 
nized, but equity considered the assign- 
ment to have taken place automatically 
upon payment by the surety.’ The right 
did not depend upon, or arise out of con- 
tract, but existed even without the con- 
sent of the obligee.* 


Through the development of the law the 
tule became crystallized in its application 


‘American Bonding Co. v. National Mechanics 
Bank, 97 Md. 598, 55 Atl. 395. 

‘National Surety Co. v. State Savings Bank (1907: 
- 8) 156 Fed. 21, 14 L.R.A. (n.s.) 155 18 Ann. Cas. 


a* v. Rosen, 121 Misc. 674, 201 N.Y. Supp. 
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to cases where the act of the third party 
amounted to assistance to the wrongdoer.’ 
When a bank accepted for deposit in his 
personal account a check payable to one 
as trustee, the surety was allowed to re- 
cover from the bank." ‘lhe liability of the 
bank to the surety was based upon its own 
knowing participation in the wrongful act. 
The court, in fixing liability against the 
bank, did not talk in terms of superior 
equities or of balancing equities. The bank 
was made to pay because of its legal obli- 
gation to pay. Similarly where an em- 
ployee paid for his personal stock pur- 
chases with checks wherein his employer 
was the maker and the broker was the 
named payee, the broker, who had no deal- 
ings with the employer, was made to reim- 
burse the surety because the broker was 
charged with notice of the facts which in- 
quiry into the irregular transaction would 
have developed.’ The facts were that the 
employee was defrauding his employer. A 
public official was aided by a bank in the 
misappropriation of public funds on de- 
posit by paying irregular checks.” A re- 
ceiver, whose authority to cash checks was 
limited by a court order requiring the 
counter-signature of the judge, was allowed 
to cash checks at the defendant bank.“ A 
guardian released a mortgage without prop- 
er court order and the purchasers were 
held to have purchased with notice of the 
defect in title and were held responsible 
to the surety on the guardians bond.” 
These are all cases where the third party 
was found to have participated in the 
wrongful act with actual notice of the 
fraud or where the circumstances charged 
him with constructive notice of the irregu- 
lar nature of the transaction. Out of this 
participation, either actual or constructive, 
the law imposed a legal liability on the 
third party to reimburse the injured per- 
son. Subsequently, when that person’s loss 


‘National Surety Corporation v. First National 
Bank of Prestonburg, 278 Ky. 273, 128 S.W. 766. 

*Duckett v. Mechanic’s Bank, 86 Md. 403, 38 Atl. 
984. 

*American Surety Co. of New York v. Landeryou 
& Co., 4 N.W. 2d 889, 141 Neb. 719. 

“Fidelity & Deposit Co. v. Bank of Smithfield, 
11 F. Supp. 904; 

Richfield National Bank v. American Surety, 39 
F. 2d 387; 

Fidelity & Deposit Co. v. 
Ky. 170, 60 S.W. 2d 345. 

“American Natl. Bank v. Fidelity & Deposit Co., 
129 Ga. 126, 58 S.E. 867. 

*Randell, et al., Admrs. v. Charles W. Fellers, 
218 Iowa 1005, 252 N.W. 787. 


Commonwealth, 249 





Page 106 


was paid by the surety the latter was al- 
lowed to succeed to the rights of the form- 
er as against the participating third party. 
In these cases there was no talk of the bal- 
ancing of — and the surety was mere- 
ly given advantage of a chose in action 
of the creditor against the wrongdoer and 
anyone who aided him. The language and 
thinking of the courts in these cases is 
demonstrated in a case where a bank cash- 
ed certain non-negotitable refunding orders 
drawn on a county treasurer and payable 
to fictitious payees, the proceeds of which 
were misappropriated by the deputy audit- 
or in accordance with his plan.” In allow- 
ing the surety to recover from the bank 
the court said: 


“had the county, upon receipt of its 
money from the surety company, assign- 
ed its claim against the bank (a thing 
which equity and good conscience cer- 
tainly would have approved, if not re- 
quired) no one could doubt the right of 
the surety to recover on the claim so as- 
signed, and inasmuch as in equity such 
an assignment should have been made— 
we cannot doubt the justice and equity 
of treating that done which ought to 
have been done.” 


The court conceded that the bank was 
not morally culpable but its failure to make 
the inquiry suggested by the non-negoti- 
able character of the orders was an omis- 
sion upon which its liability was founded. 
Thus, where the operative facts, which 
gave rise to the liability of the third party 
to the employer, included either actual or 
constructive notice of the irregularity of 
the transaction, or a showing of negligence, 
that legal liability was not altered by the 
fact that the one prosecuting it was a com- 
pensated surety. 

There are, however, other fact situations 
wherein the third party is free from these 
sins but the law nevertheless, imposes a 
liability. Under the negotiable instrument 
laws cashing banks guarantee all prior en- 


“National Surety Co. v. State Savings Bank, 156 


Fed. 21, 13 Ann. Cas. 421. (In further litigation in 
this case it was determined that the bank was an 
obligee under the bond because of a statute which 
gave a cause of action on the surety bond to any 
person injured by the misconduct in office of an 
auditor, and made the bond security for any per- 
son injured by the auditor’s official delinquency. 
National Surety Co. v. Arosin, 198 Fed. 605); 

Fidelity & Deposit Co. v. Oklahoma State Bank of 
Enid, 77 F. 2d 734. 
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dorsements for the benefit of subsequent 
endorsers and the drawee bank. The de. 
faulting employee presents to the bank 
a check which is regular on its face and 
the bank cashes it in the regular course of 
business without inquiry. Once the check 
is cashed and ihe drawer’s account is debit- 
ed on the forged endorsement the duty of 
the bank to make good the loss to the 
drawee bank and its depositor is absolute. 
The bank’s innocence in the transaction is 
no defense to a cause of action by the de. 
frauded employer. It would seem to fol- 
low that this cause of action should be 
transferred to the surety when it pays the 
employer’s loss for the same reasons set 
out in the cases discussed above. But cer- 
tain courts have been reluctant to allow 
the surety to acquire this kind of a cause 
of action from the employer.“ This is 
where a change in the character of the 
principal of subrogation creeps in. This 
is where the character of the respective par- 
ties becomes a factor in determining wheth- 
er liability will be imposed. This is where 
the court ceases to determine the legal lia- 
bility of the defendant on the basis of the 
facts at the time of the occurrence. In- 
stead, the question whether the defendant 
shall be required to pay on that liability 
is determined by the character of the 
plaintiff. If the wronged employer sues 
he will recover. If the surety sues he will 
not recover. Not even if he has an assign- 
ment of the employer’s cause of action.” 
Nor can the surety have the benefit of any 
recovery made in the name of the employ- 
er by taking a loan receipt from the em- 
ployer providing that the surety lends the 
money subject to repayment out of an) 
recoveries made from a third party.” Pay- 
ment of the loss by the surety apparently 
extinguishes the legal liability of the third 
party. The legal liability imposed by law 
will not be enforced where the one seeking 
to enforce it acquired the right in the ca- 
pacity of a compensated surety. The justi- 
fication of this result is on the theory that 
the right was acquired by the application 


“National Surety Corp. v. Edwards House Co., 
et al., 191 Miss. 890, 4 So. 2d 340; 

Meyers v. Bank of America National Trust and 
Savings Assn., 11 Cal. 2d 92, 77 P. 2d 1084; 

United States Fidelity and Guaranty Co. v. First 
National Bank in Dallas, 172 F. 2d 258; 

American Surety Co. v. Bank of California, 133 
F. 2d 160. 

“Louisville Trust v. Royal Indemnity Co., 23 
Ky. 482, 20 S.W. 2d 71. 

“Boswell v. Felder, 230 P. 2d 386. 
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of a principal of equity, and the surety 
who invokes the aid of equity must show a 
superior equity to recover. The surety, of 
course, never has any equities to balance 
against the third party because its only con- 
nection with the transaction is that it re- 
ceived a premium and paid the loss in ac- 
cordance with the bond. The equities on 
the side of the surety are the same whether 
the third party’s legal liability arose out 
of actual participation in the wrongdoing 
or not. The courts which adopt this view 
arrive at a result by balancing the inno- 
cence of the defendant against the inno- 
cence of the plaintiff and leave them where 
it finds them. 

In a case where the surety on the bond 
of a local agent of the Farm Credit Ad- 
ministration paid the U. S. Government 
on a check issued by it to the agent on a 
forged application for a loan, subrogation 
was denied to the surety as against the en- 
dorser who cashed it for the wrongdoer. 
The reason was stated to be that subroga- 
tion can never be invoked against one 
whose equities are equal or superior to 
those of the litigant seeking to be subro- 
gated." To allow such recovery would 
work an injustice to the rights of such en- 
dorsers having equal or superior equities 
to those of the compensated surety who 
had guaranteed the faithful performance 
of the duties of the person primarily re- 
sponsible for the loss. In another case it 
was said that the bonding company, for 
a consideration guaranteed the faithful 
conduct of the employees of the obligee, 
hence enabled the wrongdoer to hold the 
position of trust which he occupied.” This, 
of course, is self serving language because 
the surety does not guarantee that the em- 
ployee will faithfully perform, but only 
assures the employer that the surety will 
make good the loss if the employee should 
not faithfully perform. As a matter of fact 
the compensated surety has less opportuni- 
ty to protect itself against such a dishonest 
employee than the bank which cashes the 
checks for him. In today’s hustle and bustle 
of business activity and employee turnover 
an employer doesn’t want to wait until a 
surety makes a complete character inves- 
tigation on each employee before his bond 
is effective. The practice is to automatic- 
ally bond the employee, often without even 


“National. Surety Corporation v. Edwards House 
Co., et al., 191 Miss. 890, 4 So. 2d 340. 

“United States Fidelity and Guaranty Co. v. 
First National Bank in Dallas, 172 F. 2d 258, 263. 
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an application for bond. The surety waives 
that right as a matter of business conveni- 
ence, which is the same reason that the 
bank cashes the checks without requiring 
the employee to wait until it makes an in- 
vestigation of the circumstances giving rise 
to the issuance of the check. The bank 
knows it will take in some bad checks but 
smilingly accepts the risk in order not to 
antagonize any customers or chase away 
any business. But in most cases the bank 
has had infinitely more opportunity to 
evaluate the employee and actually place 
trust and confidence in him than has the 
surety. 

The theory has also been submitted, as 
though to bulwark some weakness in the 
balancing of equities theory, that subroga- 
tion cannot be allowed to the surety be- 
cause the obligee has exhausted its reme- 
dies by election. It is suggested that upon 
discovering that the bank, by cashing or 
paying the check, made it possible for the 
employee to perpetrate the fraud, the ob- 
ligee has two inconsistent remedies.” First, 
it can disown the transaction by the bank 
and sue it on the theory that it had paid 
out its own money and still had the money 
of the obligee in its hands. Second, in the 
alternative, it could affirm the action by 
the bank and claim against the surety on 
the fidelity bond. But having done the lat- 
ter, the obligee and anyone claiming under 
it, is estopped from asserting a claim against 
the bank. 

Another line of cases where the doc- 
trine has been invoked is in the conversion 
cases. It has always been the law of chat- 
tels that under ordinary circumstances a 
thief can pass no better title than he has. 
The bonded employee, having possession 
of his employer’s chattel property sells it 
to a third party and absconds with the pro- 
ceeds. The third party is liable in conver- 
sion to the employer. But the employer 
collects under his fidelity bond and the 
surety seeks to be subrogated to the right 
of action against the third party. It has 
been said that the equities being equal the 
surety cannot recover.” Of course it fol- 
lows that if the employer has no cause of 


action against the third party then the 


surety acquires nothing when it pays. In 
a case involving conversion of cotton the 
evidence indicated that the employer al- 


"United States Fidelity and Guaranty Co. v. First 
National Bank in Dallas, 172 F. 2d 258. 

*Northern Trust Co. v. Consolidated Elevator 
Co., 142 Minn. 132, 171 N.W. 265. 
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lowed the employee to keep as his own all 
the cotton he used for testing, and allowed 
him to accumulate it and sell it from the 
premises. The purchaser was accustomed 
to coming there to purchase the employee’s 
cotton. The employee sold the third party 
some of the employer’s cotton. Subroga- 
tion was denied on the basis of the equities 
being equal but on the facts it would ap- 
pear that the employer never had a cause 
of action because of the apparent authority 
he placed in the employee.” 

Another technique is to apply a tort 
treatment to a cause of action which is 
based entirely in contract. In a typical 
case” where a state auditor’s clerk endorsed 
the names of fictitious payees to checks 
and then cashed them by endorsing his own 
name, the court conceded that the bank 
was liable to the commonwealth. The de- 
pository had a duty to the depositor to pay 
out its funds only on a genuine endorse- 
ment of the name of the payee. A bank 
must ascertain whether or not the endorse- 
ment of the payee is genuine, and unless 
it does so it pays out its depositor’s funds 
at its peril. After thus spelling out the 
contractual liability of the bank the court 
decided that the surety could not have ad- 


vantage of this liability because it did not 
have a superior equity. Even if the bank 
was negligent in failing to ascertain that 
the endorsements were not genuine, its 
negligence was not the primary cause of 


the loss. In another case where an em- 
ployee deposited his employer’s checks in 
his personal account and withdrew the 
money on his personal checks,” the court 
points out that the bank’s act was not 
the proximate cause of the loss but rather 
the employee’s dishonesty. The contract- 
ual liability was disregarded. In the same 
jurisdiction, however, when a complaint 
alleged that the bank had notice that the 
check negotiated by the employee belong- 
ed to his employer and that the bank, with 
this knowledge, aided and assisted him in 
perpetrating the fraud, it was held that 
the complaint stated a cause of action and 
if true entitled the surety to subrogation 
in order to bring about an equitable ad- 
justment.™ 


*Boswell v. Felder, 230 P. 2d 386. 

2Commonwealth for the Use of Coleman uv. 
Farmers Deposit Bank of Frankfort, Ky., 264 Ky. 
839, 95 S.W. 793. 

*Louisville Trust v. Royal Indemnity Co., 230 
Ky. 482, 20 S.W. 2d 71. 

*National Surety Co. v. First National Bank of 
Prestonburg, et al., 278 Ky. 273, 128 S.W. 766. 
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The underlying tone of these decisions, 
however, is that the remedy against the 
third party, be it a bank or otherwise, wil] 
be denied a compensated surety even 
though it is conceded that the obligee 
could have recovered against the third 
party. No attempt is made to conceal the 
fact that the remedy is denied because the 
surety is compensated to incur the risk of 
loss. It is submitted that there is dange 
in classifying citizens or businesses and hay. 
ing different rules of recovery for differen: 
groups. The danger is in the possible and 
probable extension of the rationale to its 
logical conclusion. The next step would 
be to deny the surety the right to recove 
from the defaulter. The reason is already 
suggested in the cases. The surety collects 
a premium to incur the risk of loss and if 
it is allowed to recover it will be unjustly 
enriched. The justification for these de. 
cisions is the need to protect the innocent. 
Yet the surety has been denied the right 
to proceed against the principal, on the 
obligee’s cause of action, on the ground 
that there were no equities in the surety’s 
favor.” The city’s cause of action on the 
contract was subject to a ten year limita. 
tion, and the surety’s cause of action based 
on an implied promise was subject to a 
five year limitation which had expired. 
While it was recognized that payment of 
the obligation by the surety ordinarily en- 
titled it to subrogation to all of the rights, 
remedies and equities of the obligee, nev- 
ertheless in this case the court held that 
the surety had a remedy of its own and 
didn’t need the city’s cause of action and 
as between the principal and the surety, 
the latter had no equities in its favor. — 

Further, there is a tendency to extend 
the protection to the banks even where the 
bank has had knowledge that the principal 
was defrauding the obligee. In such a 
case” a sheriff borrowed from a bank to 
pay a shortage of taxes collected and gave 
his personal note with personal sureties to 
secure the loan. Later the bank accept: 
ed, in payment of this personal obligation, 
funds which it knew to be tax monies. 
Public funds were accepted in payment 
of a personal obligation. The surety paid 
this loss and sought to be subrogated 
against the bank but the equities were 
held to be with the bank. The only equity 


*Payne v. Standard Accident Ins. Co., 259 S.W. 
2d 491. 

*Maryland Casualty Co. v. Walker, 257 Ky. 39%, 
78 S.W. 34. 
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in the bank’s favor was that the sheriff had 
promised to repay the loan out of uncol- 
lected taxes. 

The theory of the proponents of the su- 
perior equities doctrine has been stated in 
a recent case” to be that: 


“as between two innocent parties, 
meaning the insurer and the third party, 
the former should bear the loss because 
by reimbursing the insured for the loss 
it is merely doing something for which 
it has been paid by the insured, and it 
therefore should not be permitted to re- 
cover money which it has disbursed in 
fulfillment of its contractual obligation 
as surety.” 


The opposite view is that the surety should 
be subrogated to all of the rights of the 
obligee including all ‘rights of action 
against third parties, upon payment of the 
loss.” It is suggested that to prohibit re- 
covery from the third party is to give him 
the benefit of insurance for which he has 
paid no premium. The obligee who pays 
the premium ultimately derives a benefit 
from all recoveries made by the surety as it 
is reflected in the loss experience and the 
premium cost of the bond. In the cases 
where the third party is a cashing bank or 
drawee bank it may be said that it is in 
the business of banking and cashes checks 
and accepts deposits with full knowledge 
of the risks involved. The risk of cashing 
forged checks and guaranteeing prior en- 
dorsements without investigating their 
genuineness is a risk undertaken by the 
collecting bank in the usual course of bus- 


"Standard Accident Insurance Co. v. Pellechia 


104 A. 2d 288, 15 N.J. 162 (1954). 
*Borserine v. Maryland Casualty Co., 112 F. 2d 
409, 
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iness with full knowledge of the potential 
liability and possible ensuing loss. 

The net result of the use of the “bal- 
ancing of equities” doctrine is to create 
for the third party a special immunity from 
liability when it is sued by a surety. The 
purpose is to provide a cloak or protection 
for the innocent. A similar immunity was 
created in the field of tort law for the 
eleemosynary institution. Such institutions 
have long been immune from tort liabil- 
ity.” But the modern trend of the deci- 
sions in those cases is toward the view that 
such immunity is not needed when the 
eleemosynary institution is protected by 
liability insurance, to the extent of the 
limits of the coverage provided by the 
policy.” It would seem that the reasoning 
of these cases might well be applied to the 
cases where the courts fecl an urge to save 
the bank or other third party from the 
consequences of its own acts, which would 
otherwise have subjected it to legal liabil 
ity. To the extent to which such innocent 
bank or other third party is itself protect- 
ed by a surety bond or other indemnifica- 
tion for which it pays a premium, it does 
not appear that it is in need of any such 
special immunity from liability. Further, 
it does not appear that any real purpose 
is thus served by straining legal principals 
to protect a party who has already protect- 
ed himself against the losses incident to 
his particular business. The “innocent” 
upon whom the court bestows its protec- 
tion turns out to be a surety who was paid 
a premium to make good on the very lia- 
bility which is sought to be imposed. In 
the end the recipient of the court’s bounty 
is the compensated surety. 


*Parks v. Northwestern University, 218 Il. 381, 
75 N.E. 991. 


“Moore v. Moyle, 405 Ill. 555, 92 N.E. 2d 81. 
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Conflict of Compensation Laws 


James H. DoNALpson* 


N tort claims, the place of the accident 

is usually determinative of the substan- 
tive law governing the recovery. While it is 
true that these actions are transitory and 
within certain limitations can be brought 
in any court having jurisdiction of the de- 
fendant, the lex loci will be applied to de- 
termine whether or not there is a cause of 
action and the limitations of recovery. The 
lex fori usually is applied only to pro- 
cedure. No such easy solution exists with 
respect to compensation cases. A claimant 
hired in one state and injuried in another 
may have a cause of action for compensa- 
tion under the compensation laws of either 
or both states. A claimant hired in one 
state and injured in an area of federal 
jurisdiction may proceed under either jur- 
isdiction. This paper has for its purpose 
an examination of the decided cases to de- 
termine, where possible, the boundaries 
of these conflicting jurisdictions. 


1. STATE v. STATE 
The 1948 supplement of the Restate- 


ment on Conflict of Laws under Section 
403 reads as follows: 


“Award already had under the Work- 
men’s Compensation Act of another 
state will not bar a proceeding under an 
applicable act, unless the act where the 
award was made was designed to pre- 
clude the recovery of an award under 
any other act, but the amount paid un- 
der prior award in one state will be 
credited on the second award.” 


This conclusion was reached as a conse- 
quence of two decisions by the Supreme 
Court of the United States. In Magnolia 
Petroleum Company v. Hunt, 64 S. Ct. 208, 
320 U.S. 430, 88 L. Ed. 149, 150 A.L.R. 413, 
the facts indicated that where a Louisiana 
employee was injured in Texas and pro- 
cured an award under the Texas Work- 
men’s Compensation Law, which precluded 
another and further recovery, the Texas 
award, under the full faith and credit 
clause of the Constitution, barred recovery 
of additional compensation in Louisiana 


*Casualty Claims Counsel, General Adjustment 
Bureau, Inc. 


under the Louisiana Workmen’s Compen. 
sation Law, even though the Louisiana 
law required the employer to pay greater 
compensation than the Texas law. The 
Texas act invests a decision of the Texas 
Industrial Accident Board with the same 
status as a judgment of a court of law ol 
the state. In this case, since no appeal had 
been taken within the statutory time limit, 
the judgment of the Texas Industrial Ac. 
cident Board was res adjudicata and was 
binding upon the courts not only of Texas 
but also of any other state. 


The decision in Jndustrial Commission 
of Wisconsin v. McCartin, 67 S.Ct. 886, 330 
U.S. 622, 91 L. Ed. 1140, 169 A.L.R. 1179, 
demonstrates that the Hunt case was limit. 
ed to its special facts and that the award 
there “was intended to be final and con. 
clusive of all of the employee's rights 
against the employer and insurer.” The 
facts in the McCartin case indicated that 
McCartin was injured in the state of Wis. 
consin and was employed by an Illinois 
corporation. He filed a claim before the 
Illinois Compensation Commission and an 
award was entered by that body. As part 
and parcel of the award there was a reserv- 
atory provision that the award was intend- 
ed to be conclusive only as to the en- 
ployee’s rights against the employer in the 
state of Illinois and that any rights that 
the employee may have had against the 
employer in Wisconsin were specifically re- 
served. However, the court in giving ef- 
fect to this reserve provision went one 
step further and held that even without 
this reserve provision, since the Illinois 
statute did not preclude a second action 
in Wisconsin, the claimant's rights against 
this same employer in Wisconsin were pre- 
served to him and were not extinguished 
by the award in Illinois. In other words, 
in order to invoke the doctrine of the 
Hunt case there must appear certain spe- 
cial facts and there must appear in the 
particular provisions of the statute under 
which the award is made language which 
would preclude another and further action 
in another state. 


In Industrial Indemnity Exchange v. I- 


dustrial Accident Commission, 182 
2d 309, 80 Cal. App. 2d 480, the em 
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ployee was paid compensation in Utah 
proceedings for an injury in Utah but did 
not waive his rights to compensation in 
California where he resided and where the 
contract of employment was executed. The 
court held that the payments under the 
Utah award would be credited on the Cali- 
fornia award but that the proceedings in 
Utah did not preclude another and further 
action in the state of California. See also 
Cook v. Minneapolis Bridge Company, 43 
N.W. 2d 792 wherein a second award was 
sustained in Minnesota in a case where the 
original claim was prosecuted to final 
award in North Dakota. See also Soren- 
son v. Standard Construction Company, 55 
N.W. 2d 630; Cline v. Byrne Doors, Inc., 
37 N.W. 2d 630; Spietz v. Industrial Com- 
mission, 28 N.W. 2d 354; Gilbert v. Des 
Lauriers, 167 N.Y.S. 274; Tidwell v. Chat- 
tanooga Boiler and Tank Company, 43 
$.W. 2d 221, aff'd in 45 S.W. 2d 528. 

In Gasch v. Britton, 202 F. 2d 356, it was 
held that an award of death benefits un- 
der the Maryland Compensation Law was 
a bar to the recovery of an award under 
the District of Columbia Act. The Mary- 
land award was res ajudicata and was en- 
titled to full faith and credit in the Dis- 
trict of Columbia even though all of the 
payments required by the Maryland award 
had not been made at the time of the 
second action. 

Therefore, we can conclude that in a 
situation where there is a conflict between 
two state jurisdictions, an award in one 
state will be binding upon all other states 
only in situations where the statute of the 
former state expressly precludes a second 
action elsewhere. Otherwise, a second ac- 
tion may be maintained with appropriate 
credit being given for the payments made 
under the prior award. 


2. STATE v. FEDERAL JURISDICTION 


A. Longshoremen’s and Harbor Work- 
ers’ Act 


Generally speaking, the maritime au- 
thority of the United States applies to all 
accidents occurring on navigable waters. 
However, a review of all of the cases oc- 
curring on navigable waters which involve 
a conflict between federal and state juris- 
diction would seem to reveal considerable 
confusion. If we seek to urge that a given 
situation comes within federal jurisdiction, 
we can find some weight of authority which 
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would seem to support that view. Con- 
versely, we can find an apparent weight 
of authority to the contrary. The only way 
that we can come to any reasonable con- 
clusion with regard to a given problem is 
to regard all of the prior decisions as being 
illustrative of the law as it was thought to 
exist at the time that the decision was rend- 
ered and they should be viewed in the 
light of the most recent pronouncements 
of the Supreme Court to determine the pro- 
portionate weight that should be given to 
each. 

So viewed, we can come to the conclu- 
sion that with respect to accidents occur- 
ring on navigable water, they will fall in- 
to three classes. The first class would be 
cases that are strictly maritime in nature 
in which case the federal jurisdiction 
would be exclusive, be that jurisdiction 
under the Longshoremen’s and Harbor 
Workers’ Act, General Maritime Law or 
the Jones Act. The second class would be 
those cases which are sometimes referred 
to as maritime but local, or the class that 
the Supreme Court has designated as “twi- 
light zone” cases. In those instances the 
federal and state jurisdiction overlaps and 
a final determination by one jurisdiction 
or the other would, as will be pointed out 
in detail, exclude the other jurisdiction. 
The third class of cases are those in which 
the circumstances are strictly local and 
have no relationship whatsoever to navi- 
gation and commerce. In this class of 
case, the state jurisdiction is exclusive. 


Any discussion of this problem leads us 
inescapably to the decision of the Supreme 
Court of the United States in Southern 
Pacific Company v. Jensen, 244 U.S. 205, 
37 S.Ct. 524, 61 L. Ed. 1086. In that case 
the court held that any state legislation 
to the extent that it deals with matters of 
possible admiralty jurisdiction is invalid 
“if it contravenes the essential purpose ex- 
pressed by an act of Congress, or works 
material prejudice to the characteristic fea- 
tures of the General Maritime Law, or in- 
terferes with the proper harmony and uni- 
formity of that law in its international and 
interstate relations.” The court held that 
the work of a stevedore in which the de- 
ceased was engaged was maritime in its 
nature; his employment was a maritime 
contract; the injuries which he received 
were likewise maritime; and the rights and 
liabilities of the parties in connection 
therewith were matters clearly within ad- 
miralty jurisdiction. Cases of admiralty 
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and maritime jurisdiction were by the 
terms of the Constitution of the United 
States cognizable in the federal courts. 
Therefore, any legislation, be it compensa- 
tion law or other statute, which purports 
to assume for the state jurisdiction over 
cases of this nature conflicts with the Cons- 
titution and to that extent is invalid. 

It had been previously held to be a re- 
quirement of the Constitution that a uni- 
form system of admiralty be dominant in 
the federal courts. The Lottawanna, 21 
Wall. 558, 22 L. Ed. 654. The general 
theory was that the rules of admiralty, 
and the rights and liabilities thereunder, 
should be uniform in all parts of the 
United States. But the effect of the Jen- 
sen decision was expressly to subjugate to 
that uniformity the jurisdiction of state 
courts over matters within the general 
scope of admiralty as provided by the sav- 
ing clause of the Judiciary Act of 1789. 1 
Stat. 76, 28 U.S.C. 371. That “saving” 
clause preserved to the suitors the right 
to proceed at common law where the com- 
mon law was competent to give relief. Mes- 
sel v. Foundation Company, 274 U.S. 427, 
47 S.Ct. 695, 71 L. Ed. 1135. 

Embodied in the Jensen decision was 
the principle that the judicial authority of 
the state might be exercised in matters 
maritime insofar as such exercise worked 
no “material prejudice to the characteristic 
features of the General Maritime Law”, 
and did not “interfere with the proper 
harmony and uniformity of that law in 
its international and interstate relations.” 
Therefore, if the matter was maritime in 
its essence but so local in its character that 
it would have no effect upon commerce 
generally, the state courts could assume 
jurisdiction and apply the common law or 
State statutes. The condtions thus im- 
posed by this sanctioning of limited state 
jurisdiction were made explicit by the Su- 
preme Court in Grant Smith-Porter Ship- 
ping Company v. Rohde, 257 U.S. 469, 42 
§.Ct. 157, 66 L. Ed. 321. 

It should be borne in mind that at the 
time of the Jensen decision there was no 
federal compensation act in the form of 
the Longshoremen’s and Harbor Workers’ 
Act. A person engaged in a strictly mari- 
time operation on navigable water could 
recover in the case of an accident on navi- 
gable waters only on the basis of the neg- 
ligence of his employer. In a great many 
of these cases there was an absence of neg- 
ligence so that in order for the plaintiff 
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to recover, the state compensation act 
would have to apply. For the state law to 
apply, the court would have to find as a 
condition precedent that the case fell with- 
in the category of matters that were mari- 
time but local. A large number of the 
cases were decided on the basis of expedi. 
ency in order to permit a recovery. In 
1927, .the Longshoremen’s and Harbor 
Workers’ Act invaded the field and pro. 
vided a means of recovery by a compensa- 
tion statute for maritime employees in. 
jured on navigable waters. What consti- 
tutes “maritime employment” is still a per- 
plexing problem and awards have been 
upheld in cases where the employment was 
only remotely maritime. Parker v. Moto 
Boat Sales, 314 U.S. 244, 62 S.Ct. 221, 86 
L. Ed. 184. 

Therefore, at this point in the develop. 
ment of the law, the question always turm- 
ed on the problem of determining which 
side of the Jensen line a particular case 
belonged. Cases decided during this pe- 
riod used the Jensen case as a guide and 
therefore can be discounted to some ex- 
tent in the light of the most recent deci- 
sion of the Supreme Court in Davis v. De. 
partment of Labor, 317 U.S. 249, 63 S.Ct. 
225, 87 L. Ed. 246. In that case the court 
admitted that when a state could and 
when it could not grant protection under 
a compensation act was a perplexing prob- 
lem, for it was held difficult if not impos- 
sible to determine this boundary with ex- 
actness. The court created a new “twilight 
zone” and upon the principle thereof al- 
lowed to the claimant a practical choice 
of jurisdiction as between federal and 
state in those cases which were considered 
questionable, marginal or _ borderline, 
where the law of the land and of the sea 
could fairly be said to encroach or overlap. 

We find this pronouncement in two 
other Supreme Court decisions. In Moore's 
Case, 323 Mass. 162, 80 N.E. 2d 478, the 
workman was injured aboard a vessel in a 
dry dock floating on navigable waters. The 
greater portion of his work was on the 
pier though occasionally he was required 
to go aboard vessels. There was an award 
under the Massachusetts Compensation 
Act and an appeal to the state court. 


After considering the Davis decision at 
length and its effect on the prior state o! 
the law, the Supreme Court of Massachw- 
setts addressed itself to the “fixing of the 
boundaries of the new twilight zone”, and 
recognized that for this the Davis cas 
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“gives us no rule or test other than the 
indefinable and subjective test of doubt.” 
The court held that the case was within 
the twilight zone and that the state could 
exercise jurisdiction. This decision was af- 
firmed by the United States Supreme 
Court Sub. Nom., Bethlehem Steel Compa- 
ny v. Moore, 335 U.S. 874, 69 S.Ct. 239, 98 
L. Ed. 417, on the authority of the Davis 
case but without opinion. 

The second case is Baskin v. Industrial 
Accident Commission, 201 P. 2d 549, and 
there a dismissal of a petition by the Calli- 
fornia Industrial Commission on_ the 
ground that the case was exclusively with- 
in the federal jurisdiction was reversed by 
the Supreme Court (338 U.S. 854) and the 
case was remanded to the state court for 
rehearing on the authority of the Moore 
case. For a twilight zone case that was 
held to involve federal jurisdiction as 
against state, see Hillcone S.S. Company v. 
Steffen, 136 F. 2d 965. 

Therefore, we can conclude that in the 
light of these decisions that in marginal 
cases, the claimant has a choice between 
federal and state jurisdiction. This brings 
us to a consideration of the question as to 
when the jurisdiction of one can vest to 
the exclusion of the other. As between 
states, we know that under Article IV, Sec- 
tion | of the Constitution that states are 
required to give full faith and credit to 
the judicial determinations of sister states. 
Magnolia Petroleum Company v. Hunt, 
supra. A like requirement exists in regard 
to the federal judiciary. Title 28 U.S.C.A. 
1738 reads in part as follows: 


“Such * * * judicial proceedings on 
copies thereof, * * * shall have the same 
full faith and credit in every court with- 
in the United States * * * as they have 
by law or usage in the courts of such 
state, territory, or possession from which 
they are taken.” 


Therefore, a final judgment by the 
courts of a state in a matter in which they 
have jurisdiction, would be conclusive of 
the rights of the parties in every other 
court as it was in the court where the judg- 
ment was rendered. Morris v. Jones, 329 
U.S. 545, 67 S.Ct. 451, 91 L. Ed. 488. But 
it is fundamental that the principle is not 
operative unless the judgment be founded 
upon adequate jurisdiction of the parties 
and the subject matter. Gasquet v. Lapay- 
re, 242 U.S. 367, 37 S.Ct. 165, 61 L. Ed. 
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367; Roche v. McDonald, 275 U.S. 449, 48 
S.Ct. 142, 72 L. Ed. 365; Milliken v. Meyer, 
$11 U.S. 457, 61 S.Ct. 339, 85 L. Ed. 278. 
The converse is also true where a case un 
der the Longshoremen’s and Harbor Work 
ers’ Act was prosecuted to final satisfaction 
In that case the court held that final dis 
position by the deputy commissioner vest 
ed the jurisdiction in the federal commis 
sion and precluded another and further 
action in the state court even though be 
fore any proceedings were undertaken, the 
claimant had his choice of the forum, but 
having prosecuted his claim to final award, 
his election to so proceed was irrevocable. 
Dunleavy v. Tietjen and Lang Dry Docks, 
85 A. 2d 343. 

However, acceptance under the state 
law of a voluntary payment for which a fi 
nal receipt was given did not estop an em 
ployee from proceeding under the Long 
shoremen’s and Harbor Workers’ Act. See 
Massachusetts Bonding v. Lawson, 1A9 F. 
2d 853; Aibadeaux v. Standard Dredging 
Company, 81 F. 2d 670; Great Lakes 
Dredge and Dock Company v. Brown, 47 
F, 2d 265. An award of compensation un 
der the Georgia Compensation Act) was 
held not res adjudicata of a claim unde 
the Longshoremen’s and Harbor Workers’ 
Act where the claim under the Longshore 
men’s and Harbor Workers’ Act was filed 
prior to the award under the Georgia Act. 
U.S.F. & G. vu. Lawson, 15 F.Supp. 116. 


Bh. State v. General Maritime Law 


The General Maritime Law is regarded 
as the common law of the sea and within 
its scope, a seaman is entitled to a cause 
of action against the ship if his injuries 
are occasioned by the unseaworthiness of 
the ship. This remedy is in addition to the 
contractual right to wages, transportation, 
maintenance and cure. This type of ac 
tion contemplates a libel in rem and does 
not admit of an action in personam against 
the owners of the vessel, her officers, 
agents or employees. ‘There is no recovery 
lor death. As in other common law «ac 
tions, the contributory negligence of the 
plaintiff will defeat recovery. 

While the federal judicial power ex 
tends to all cases of admiralty or maritime 
cognizance, Claims have been brought by 
injured seamen before compensation com 
missions. Assuming that neither party 
raises any plea to the jurisdiction of the 
state compensation commission, then the 
problem to be decided is the legal signifi 
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cance of such a claim, the award and pay- 
ment thereof. 


In Brassel v. Electric Welding Company, 
145 N.E. 745, the facts indicated that the 
claimant either in ignorance of his mari- 
time rights, or for other reasons made a 
claim before the New York Workmen's 
Compensation Board. Various awards 
were made and paid and the case was 
closed by the compensation board by the 
making of a final award and payment 
thereof by the employer. The claimant 
then brought an action against his employ- 
er based upon the employer’s negligence, 
taking the position that the proceedings 
before the workmen’s compensation board 
were void due to the lack of jurisdiction of 
that body over a maritime tort. In dispos- 
ing of this contention the court said: 


“We think the acceptance of the pay- 
ment has destroyed the right of action. 
The question is not whether the award 
has the effect of a binding ajudication. 
We may assume that it is void, and that, 
at least while unpaid, it might have 
been set aside or disregarded. * * * The 
question is whether a right of action has 
survived the collection of the award and 
the retention of the proceeds. The plain- 
tiff made claim under the statute and 
must be charged with the knowledge of 
its provisions. The statute (Workmen’s 
Compensation Act, Section 11) provides 
that the liability of an employer there- 
under shall be “exclusive and in place of 
any other liability whatsoever” on ac- 
count of the injury sustained by the em- 
ployee. In the light of this provision, 
the employer, when it tendered payment 
of the award, affixed by implication the 
condition that the tender was made up- 
on the statutory terms. The employee, 
by accepting payment, signified his as- 
sent to the condition, and his willingness 
to receive the money upon the terms 
thereby imposed. The transaction thus 
resulted in an accord and satisfaction. 
* * * Nor does the plaintiff help his 
case by crediting what he has received 
upon the damages recovered. By such a 
use of the money, payments made and 
accepted for one purpose are diverted 
to another. The defendent did not ten- 
der payment upon account of an un- 
liquidated claim for damages to be en- 
forced thereafter without prejudice, nor 
is there any evidence that the plaintiff 


so understood the effect of the accept. 
ance. The payment was in full.” 


Therefore, in a case such as this where 
a final award was granted and payment 
made and accepted by the claimant, the en 
tire transaction amounted to an accord 
and satisfaction which extinguished the 
claimant’s cause of action against his em- 
ployer. However, the situation is quite 
different where there has been a partial 
payment, either voluntary or as a conse. 
quence of an award. In such a situation, 
in the absence of a waiver (see Waiver of 
Federal Jurisdiction, infra) the acceptance 
of such partial payments by the claimant 
does not extinguish his cause of action. 
To illustrate, in Larczy v. T. Hogan & 
Sons, 146 N.E. 430, there was such a sit- 
uation. The court in disposing of the con- 
tention that the agreement to receive com- 
pensation and the acceptance of partial 
payments thereof amounted to an accord 
and satisfaction, said: 


“We therefore have in this case an 
agreement which may or may not have 
resulted in an award and under it part 
payment by the employer. Payment, and 
not the agreement, was to be the full 
and complete satisfaction. Payment has 
not been made. The Workmen’s Com: 
pensation Law has no application to the 
case. The agreement as part of the pro- 
cedure under that law was void, unless 
vitality can be preserved to it under 
common law rules governing contracts. 
* * * As an agreement for settlement at 
common law, the claim of the plaintiff 
would not be discharged or released un- 
til full and complete payment and ex- 
ecution. The agreement might have 
amounted to an accord, but payment 
only would amount to a satisfaction. Un- 
til there was an accord and satisfaction 
of the plaintiff's claim by full and com 
plete payment, the plaintiff was not 
barred from maintaining his action for 
negligence.” 


Therefore, in these situations where the 
employer has the final award which has 
been paid and accepted by the claimant, 
then the cause of action is extinguished 
whereas on the other hand, if there is only 
partial payment, such affords the employer 
no protection whatsoever. This is the state 
of the law as it exists today except insofar 
as it has been modified by state statutes 
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permitting a waiver of federal jurisdiction. 
See Waiver of Federal Jurisdiction, infra. 


C. State v. Jones Act 


The Jones Act, 46 U.S.C.A. 688, is an act 
of Congress which enlarges the scope of a 
seaman’s cause of action against his em- 
ployer to recover for injury or death. The 
statute reads as follows: 


“Any seaman who shall suffer person- 
al injury in the course of his employ- 
ment may, at his election, maintain an 
action for damages at law with the right 
of trial by jury, and in such action all 
statutes of the United States modifying 
or extending the common law right or 
remedy in cases of personal injury to 
railway employees shall apply; and in 
case of the death of any seaman as a re- 
sult of any such personal injury, the per- 
sonal representative of such seaman may 
maintain an action for damages at law 
with the right of trial by jury, and in 
such action all statutes of the United 
States conferring or regulating a right 
of action for death in the case of rail- 
way employees shall be applicable. Jur- 
isdiction in such action shall be under 
the court of the district in which the de- 
fendant employer resides or in which his 
principal office is located.” 


The statutes to which this section refers 
is Title 45, U.S.C.A. Sections 51 to 60 
which in effect provide for a rule of com- 
parative negligence in connection with 
these cases. Contributory negligence of the 
seaman will not defeat his recovery but 
may be taken into account by the jury in 
reducing the amount of such recovery. This 
section does not alter the rights of seamen 
under the general maritime law nor does 
it alter his remedy under the “saving to 
suitors” clause to enforce his rights in a 
common law court. This section does give 
the seaman a right of action for negligence, 
which cause of action is against his em- 
ployer and not against the ship. The sea- 
man must allege and prove negligence. 
This may be negligence of the owners 
of the vessel, or her officers, agents, or em- 
ployees, and the defense of fellow servant 
ls not available to employer. 

However, state courts have continued to 
apply the doctrine of local concern to 
cases involving masters and members of the 
crew of vessels where the work of the in- 


dividual has no relation to commerce on 
water. To illustrate, in the case of Mary 
land Casualty Company v. Tokps, 172 F. 
2d 542, the decedent was both captain and 
crew of the 46 foot vessel which belonged 
to the Sabine Pilots Association. His 
death occurred while he was making fend- 
ers to hang over the side of his craft. His 
work was being carried on while on the dock 
from which he fell into the water and was 
drowned. The insurer had issued a policy 
giving coverage under the statutes of Texas 
and also under the Longshoremen’s and 
Harbor Workers’ Act as well as providing 
coverage under the Jones Act. Payments 
were made under the Texas Compensation 
Law and an award was made by the Indus- 
trial Accident Board. The insurer sought 
to set aside the award. In concluding that 
the lower court was not without jurisdic- 
tion to apply the Texas Compensation Act, 
the Fifth Circuit Court of Appeals said: 


“The deceased * * * was no doubt, a 
seaman on a vessel engaged in navigation 
and in aid of navigation, whose heirs in 
the absence of an applicable state Work- 
men’s Compensation Act would be re- 
mitted to the Jones Act for redress. But 
since an action under the Jones Act 
must be grounded upon negligence, and 
since in the present case no negligence 
of the employer can be shown, the heirs 
of the deceased would be without rem- 
edy under that act or in admiralty. Such 
a result is not imperative unless the in- 
vocation of the State Compensation Act 
would interfere with the proper harm- 
ony or uniformity of admiralty in its 
international or interstate relations. No 
inharmonious result is here possible. The 
deceased at the time of his death was 
working upon the dock making fenders 
for the use of his boat. He had no in- 
terstate or foreign commerce. Neither 
his vessel nor his work affected the inti- 
mate relations that involved a ship, 
crew, master, owner, cargo, shipper, con- 
signee, or responsibility, or lack of it, 
under the law of the sea. Neither the 
activity of the deceased or the method 
of compensation agreed upon for his 
family could have interferred with the 
proper harmony or uniformity of the law 
that prevails, and it should prevail in 
all substantial relations arising out of 
maritime commerce, whether interstate 
or international.” 
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Compensation awards have been upheld 
where land_workers have been injuried on 
navigable fvaters doing work of a mari- 
time nature. However, in each of these 
cases it will be noted that the main occu- 
pation of the claimant had no relation to 
navigation and commerce. To illustrate, 
in Hawkins v. Raynor, 25 N.Y.S. 2d 876, 
affirmed in 286 N.Y. 575, 35 N.E. 2d 926, 
the evidence indicated that during a wind 
storm, the deceased, a mechanic whose em- 
ployer operated a garage near a bay was 
drowned while moving the employer’s boat 
from the dock after installing batteries in 
the boat. The deceased’s contract was for 
land employment and repairing boats was 
only incidental to the deceased’s duty as a 
mechanic in the garage. The insurance 
company with knowledge of the kind of 
work performed by the employer and the 
deceased collected premiums on a policy 
covering the work on and off the insured’s 
premises. The court held that these facts 
justified sustaining a compensation award 
as against the contention that the deceased 
was engaged in maritime employment not 
within the compensation act. See also El- 
dridge v. Weilder, 81 N.Y.S. 2d 58, affirm- 
ed in 83 N.E. 2d 18. 


D. Ceded Territory 


By Article I, Section 8 of the Constitu- 
tion of the United States, Congress is giv- 
en power “to exercise exclusive jurisdic- 
tion in all cases whatsoever over such dis- 
trict * * * as may * * * become the seat 
of government of the United States and to 
exercise like authority over all places pur- 
chased, by the consent of the legislature in 
the state in which the same shall be, for 
the erection of forts, magazines, arsenals, 
dock yards and other needful buildings.” 
The rights of the respective governments 
must depend upon the effect of the stat- 
utes by which the state ceded the land and 
jurisdiction to the United States . 

Exclusive jurisdiction under proper ces- 
sion has been sustained in the following 
instances; a national home for disabled 
volunteer soldiers, Foley v. Shriver, 81 Va. 
573; Sinks v. Reese, 19 Ohio St. 306; post 
offices and federal court houses, State v. 
Mack, 23 Nev. 365; custom houses, Sauer 
v. Steinhauer, 14 Wis. 70; cemeteries, Wills 
v. State, 50 Tenn. 141. 

The United States can acquire exclusive 
jurisdiction over a national park by ces- 
sion from the state though not acquired 
in the manner or for the purpose specified 


INSURANCE COUNSEL JOURNAL 


January, 1956 


in the constitutional provision relating to 
exclusive jurisdiction. Yosemite v. Collins, 
20 F. Supp. 1009, reversed on other ground, 
in 58 S.Ct. 1009, 304 U.S. 518, 82 L. Fa. 
1502. 

In Chicago R.J. & Pac. v. McGlinn, 5 
S.Ct. 1005, 114 U.S. 542, 29 L. Ed. 270, it 
was held that the federal government 
when acquiring territory from a state takes 
the territory subject to all state laws ap- 
plicable to the ceded territory at the time 
of cession not contrary to federal laws un. 
til Congress passes laws inconsistent with 
the state laws. See also In re Kernan, 288 
N.Y.S. 329; Craig v. Craig, 143 Kansas 624, 
56 P. 2d 464; Divine v. Unaka National 
Bank, 125 Tenn. 98, 140 S.W. 747. Other 
cases on the subject of jurisdiction are 
Battle v. United States, 209 U.S. 36, 28 
S.Ct. 422, 52 L. Ed. 670; United States v. 
Cornell,‘2 Mason 60; Kohl v. United States, 
91 U.S. 367, 23 L. Ed. 449; Commonwealth 
v. Clary, 8 Mass. 72; Mitchell v. Tibbetts, 
17 Pickering 298; Burt v. Merchants Insur- 
ance Company, 106 Mass. 356; Ciarmatara 
v. Adams, 176 N.E. 610; Ohio River Con- 
struction Company v. Gordon, 244 US. 
68, 37 S.Ct. 599, 61 L. Ed. 997; State of 
Washington v. Department of Labor and 
Industries, 286 Pac. 408. 

The common law and statutes passed 
before the act of cession remain in force 
in the ceded territory until displaced by 
Congress. McCarthy v. Packard Company, 
94 N.Y.S. 203, affirmed in 75 N.E. 1130; 
Barrett v. Palmer, 135 N.Y. 336, 31 NE. 
1017. But later statutes are of no effect. 
Farley v. Scherno, 208 N.Y. 269, 101 N.E. 
891; Fort Leavenworth Railroad v. Lowe, 
114 U.S. 525, 5 S.Ct. 995, 29 L. Ed. 264; 
Western Union Telegraph Co. v. Chiles, 
214 U.S. 274, 29 S.Ct. 613, 59 L. Ed. 994. 
But the rule is contrary where the land is 
acquired by the nation without the con- 
sent of the state. It is contrary where the 
contemplated use has been abandoned if 
the act of cession so provides. Palmer v. 
Barrett, 162 U.S. 399, 16 S.Ct. 837, 40 L. 
Ed. 1015. But where the legislature has 
consented and the land remains devoted 
to the needs and uses of the nation, then 
under the express mandate of the Consti- 
tution, the legislative power of Congress 
is exclusive. Kaufman v. Hopper, 115 N.E- 
470. In Willis v. Oscar Daniels Company. 
166 N.W. 496, the court held that in a situ- 
ation where the state ceded to the United 
States land on which St. Mary's Falls Ship 
Canal is located and which reserves the 
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right to serve process thereon, does not 
give the state the right to pass laws af- 
jecting such land and the Workmen’s Com- 
pensation Act is not operative there, al- 
though the United States has not passed 
any laws concerning such subject there. 

In Fort Leavanworth Railway Company 
». Lowe, supra the court said: 


“These authorities are sufficient to 
support the proposition which follows 
naturally from the language of the Cons- 
titution that no other legislative power 
than that of Congress can be exercised 
over lands within a state purchased by 
the United States with her consent for 
one of the purposes designated, and that 
such consent under the Constitution op- 
erates to exclude all other legislative au- 
thority. 

“But where, therefore, lands are ac- 
quired in any other way by the United 
States within the limits of a state than 
by purchase with her consent, they will 
hold the land subject to this qualifica- 
tion; that if upon them forts, arsenals or 
other public buildings are erected for 
the uses of the general government, such 
buildings with their appurtenances, as 
instrumentalities for the execution of its 
powers, will be free from any such in- 
terference and jurisdiction of the state 
as would destroy or impair their effec- 
tive use for the purposes designed. Such 
is the law with reference to all instru- 
mentalities created by the general gov- 
ernment. Their exemption from state 
control is essential to the independence 
and sovereign authority of the United 
States within the sphere of their dele- 
gated powers. But, when not used as 
such instrumentalities, the legislative 
power of the state over the places ac- 
quired will be as full and complete as 
over any other places within her limits.” 


Congress, by act of June 25, 1936, has 
attempted to return this jurisdiction to the 
various states. This act is found in Title 
40 U.S.C.A. Section 290 and reads as fol- 


lows: 


“Whatsoever constituted authority of 
each of the several states is charged with 
the enforcement of and requiring com- 
pliance with the state Workmen’s Com- 
pensation Laws of said states and with 
the enforcement of and requiring com- 
pliance with the order, decisions, and 


awards of said constituted authority of 
of such states shall have the power and 
authority to apply such laws to all lands 
and premises owned or held by the 
United States of America by deed or act 
of cession, by purchase or otherwise, 
which is within the exterior boundaries 
of any state and to all projects, build- 
ings, constructions, improvements and 
property belonging to the United States 
of America, which is within the exterior 
boundaries of any state, in the same way 
and to the same extent as if said prem- 
ises were under the exclusive jurisdic- 
tion of the state within whose exterior 
boundaries such place may be. 

“For the purposes set out in this sec- 
tion, the United States of America vests 
in the several states within whose exteri- 
or boundaries such place may be, inso- 
far as the enforcement of state Work- 
men’s Compensation laws are affected, 
the rights, power, and authority afore- 
said: provided, however, that by the 
passage of this section the United States 
of America in nowise relinquishes its 
jurisdiction for any purpose over the 
property named, with the exception of 
extending to the several states within 
whose exterior boundaries such place 
may be only the powers above enumer- 
ated relating to the enforcement of their 
state workmen’s compensation laws as 
herein designated: provided further, 
that nothing in this section shall be con- 
strued to modify or amend Sections 751 
to 756, 757 to 781, 783 to 791 and 793 
of Title 5.” 


It has been held that this extension of 
authority did not delegate to the states the 
power to enforce workmen’s compensation 
laws with respect to employees of the 
United States. Breeding v. Tennessee Val- 
ley Authority, 9 So. 2d 6. It has also been 
held by this act that it was not the intent 
of Congress to vest jurisdiction in any state 
over accidents occurring in the District of 
Columbia. Travelers’ Insurance Company 
v. Cardillo, 141 F. 2d 362. 

In Young v. G. L. Tarlton, 162 S.W. 2d 
477, the Supreme Court of Arkansas up- 
held the state jurisdiction to exercise and 
enforce the provisions of the Arkansas 
Workmen’s Compensation Law in a case 
involving the death of an employee run 
over by a truck while engaged in construc- 
tion work for private contractors at a mili- 
tary post in Arkansas. 
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In the second case, Capetola v. Barclay 
White Company, 139 F. 2d 556, 153 
A.L.R. 1046, certiorari denied in 321 U.S. 
799, 64 S.Ct. 939, the Circuit Court of Ap- 
peals for the Third Circuit sustained the 
constitutionality of Section 290 and ap- 
plied the provisions of the Pennsylvania 
Workmen’s Compensation Law to an acci- 
dent which occurred in the Philadelphia 
Navy Yard as against the contention that 
the federal statute empowering the state 
to enforce state workmen’s compensation 
laws on land within the state ceded to the 
United States did not adopt the state com- 
pensation act as a federal law. The court 
held that the effect of Section 290 was to 
free the state compensation laws from re- 
straint on their enforcement theretofore 
existing by reason of exclusive federal jur- 
isdiction over such ceded lands. 

Previous attempts by Congress to apply 
state compensation acts to accidents occur- 
ring on navigable waters were overruled 
as unconstitutional by the Supreme Court 
of the United States. The first enabling 
act was declared unconstitutional as an un- 
lawful delegation of the federal legisla- 
tive power to the states in Knickerbocker 
Ice Company v. Stewart, 253 U.S. 149, 40 
S.Ct. 438, 64 L. Ed. 834. The second was 
declared unconstitutional in Jndustrial 
Accident Commission v. Rolph, 264 U.S. 
219, 44 S.Ct. 302; 68 L. Ed. 646. 

However, in Capetola v. Barclay White 
Company, supra, the rationale seems to be 
that the act merely returned to the states 
jurisdiction which they originally had and 
which had been ceded to the federal gov- 
ernment at the time of the transfer of own- 
ership. In the cases of accidents on navi- 
gable waters, exclusive jurisdiction thereof 
was vested in the federal government by 
the Constitution so that the exercise of 
such jurisdiction by the states even by vir- 
tue of an act of Congress contravened the 
Constitution and was to that extent in- 
valid. 


E. Interstate Commerce 


It is fundamental in the law that where 
the Constitution of the United States 
grants a power to Congress, the mere grant- 
ing of such power does not operate to en- 
tirely oust state jurisdiction. Something 
more must be done. If Congress has not 
“pre-empted the field” by enacting legisla- 
tion with respect to the power granted, the 
state may occupy that area by legislation 
until such time as the Congress enacts legis- 
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lation inconsistent therewith. Therefore 
States may regulate such things as inter. 
state commerce by means of their own stat. 
utes, until such time as those statutes are 
displaced by Congress. There are many 
such areas that are untouched by federal 
legislation. Congress has partially occu. 
pied the field of interstate commerce by 
enacting the Federal Employers’ Liability 
Act with respect to employees of interstay 
carriers by railroad. As to all other types 
of interstate operations, Congress has noi 
occupied the field insofar as the relation. 
ship of master and servant is concerned, so 
that state compensation acts can be ap 
plied to such situations. 

It is interesting to note, however, that 
the Federal Employers’ Liability Act pre. 
cludes the states from applying compens:- 
tion statutes to railroad employees only. 
States still retain compensation jurisdic. 
tion in cases involving interstate employees 
of an express company, Wells Fargo and 
Company v. Taylor, 254 U.S. 175, 41 S.Ct. 
93, 65 L. Ed. 205; sleeping car companies. 
Bryant v. Pullman Company, 228 Nv. 
579; interstate trucking companies, Ahern 
v. United Van Lines, 265 A.D. (New York) 
898; Graham v. Michigan Motor Freight 
Lines, 7 N.W. 2d 246 (Michigan); United 
Fruit Company v. Department of Labor 
and Industry, 25 A. 2d 171 (Pennsylvania); 
bus drivers, Etters v. Trailways of New 
England, 43 S. 2d 884; airline pilots, Tall: 
man v. Colonial Air Lines, 259 N.Y. 512. 


F. Railroads 


In the exercise of the interstate commerce 
power Congress has enacted the Federal 
Employers’ Liability Act, which is found 
in Title 45 U.S.C.A. Sections 51 to 60. 
These sections provide for a system where- 
by employees of an interstate carrier by 
railroad are given a cause of action for 
personal injuries based upon negligence. 
The statute also abrogates the defense ol 
assumption of risk and also supplies the 
rule of comparative negligence. For the 
purposes of this statute, intrastate railroads 
which operate in conjunction with inter 
state carriers by means of an interchangt 
and who do haul freight cars in interstate 
commerce are considered to be interstatt 
carriers within the meaning of the statute. 

It is well established that Congress by 
enacting the Federal Employers’ Liabilit 
Act has pre-empted the entire field of lia- 
bility in respect to personal injuries to rail 
road employees whose duties “further” ©! 
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“directly or closely affect” interstate com- 
merce, and that no room exists for state 
regulation in this field. See Matter of 
Baird v. New York Central, 299 N.Y. 213, 
86 N.E. 2d 567; New York Central v. Win- 
field, 244 U.S. 147, 37 S. Ct. 546, 61 L. 
Ed. 1045; Wright v. New York Central, 288 
N.Y. 719, 43 N.E. 2d 97; Erie Railroad v. 
Winfield, 244 U.S. 170, 37 S. Ct. 556, 
61 L. Ed. 1057. This is true even as to in- 
juries occurring without fault, as to which 
the Federal Employers’ Liability Act pro- 
vides no remedy. New York Central v. 
Winfield, supra. 

The courts under the original act ap- 
plied a “duties test” to these cases and 
state jurisdiction was upheld in all cases 
where the claimant was not actually en- 
gaged in interstate commerce at the time 
of the injury. 

The 1939 Amendment to the Federal 
Employers’ Liability Act (Public Law 382, 
effective August 11, 1939) provides that 
“any employee of a carrier, any part of 
whose duties as such employee shall be 
the furtherance of interstate or foreign 
commerce, or shall, in any way, directly 
or closely or substantially affect such com- 
merce * * * shall, for the purpose of this 
chapter, be considered as being employed 
by such carrier in such commerce and shall 
be considered as entitled to the benefits” 
of the Federal Employers’ Liability Act. 

Therefore, the question of jurisdiction 
will now be decided by the employee’s gen- 
eral duties and not the specific work being 
done at the time of injury. Shanks v. 
D.L.& W.R.R., 239 U.S. 556, 36 S.Ct. 188, 
60 L. Ed. 436. The following cases are il- 
lustrative of the application of this juris- 
dictional principle: 


Ermin v. Pennsylvania R.R. Co., 36 F. 
Supp. 936; Tyler v. Lackawanna R.R. 
Co., 263 A.D. (New York) 1032; Assman 
v. Long Island R.R. Co., 269 A.D. (New 
York) 870; Thomson v. Industrial Com- 
mission of Illinois, 380 (Illinois) 386, 44 
N.E. 2d 19, certiorari denied in 318 U.S. 
755; Lawrence v. Rutland R.R. Co., 112 
be 523, certiorari denied in 317 U.S. 
693. 


G. Waiver of Federal Jurisdiction 


New York State has added to its com- 
pensation act Section 113 which deals with 
Interstate commerce. The text of the 
statute is as follows: 
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“The provisions of this chapter shall 
apply to employers and employees en- 
gaged in intrastate, and also interstate or 
foreign commerce, for whom a rule of 
liability or method of compensation has 
been or may be established by the Con- 
gress of the United States, only to the 
extent that their mutual connection with 
intrastate work may and shall be clearly 
separable and distinguishable from in- 
terstate or foreign commerce, provided 
that awards according to the provisions 
of this chapter may be made by the 
Board in respect of injuries subject to 
the admiralty or other federal laws in 
the case the claimant, the employer and 
the insurance carrier waive their admir- 
alty or interstate commerce rights and 
remedies, and the state insurance fund 
or other insurance carrier may assume 
liability for the payment of such awards 
under this chapter.” 


In Heagney v. Brooklyn Eastern District 
Terminal, 190 F. 2d 976, certiorari de- 
nied in 342 U.S. 920, the court held that 
Section 113 was valid and that the agree- 
ment of the parties to abide by the award 
plus payment of a substantial number of 
such awards constituted a release or com- 
promise of the rights of the parties under 
the federal act. The courts, however, have 
uniformly held that the intention of all 
three parties, namely the employee, em- 
ployer and insurance carrier, to waive fed- 
eral jurisdiction must clearly and unequiv- 
ocally appear. In Fitzgerald v. Harbor 
Lighterage Company, 244 N.Y. 132, 155 
N.E. 74, the court said: 


“Claimant, employer and insurance 
carrier must unite in foregoing their ad- 
miralty remedies before the statute (Sec- 
tion 113) will be operative. * * * We 
put aside the question whether waive1 
by the claimant * * * is sufficiently es- 
tablished by the election to file a claim, 
unaccompanied by express disclaimer of 
admiralty remedies. Even if this be as- 
sumed, the defendent is not helped un- 
less the employer and insurance carrier 
by some definitive expression have re- 
nounced their remedies as well. We sec 
no basis for finding that renunciation 
was effective when this action was be- 
gun. The employer paid provisional o 
interlocutory awards for temporary dis 
ability. It may have been moved to this 
course by charity or by indifference o1 
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by the dislike of litigation. Its acquie- 
scence would not have barred it from ap- 
pearing at the final hearing and con- 
testing the claim for any sufficient cause 
including lack of jurisdiction. * * * In 
the setting of the context, it (Section 
113) imports a concurrent evidence of 
intention, having the force of an agree- 
ment to forego one set of remedies and 
abide by another. Until that intention 
is announced by all who must partici- 
pate, a waiver by any one of them is in- 
choate and revocable.” 


The New Jersey Compensation Act cre- 
ates a presumption of jurisdiction. The 
statute provides that the parties shall be 
presumed to have elected compensation 
and every contract of hiring shall be pre- 
sumed to have been made with reference 
to the compensation statute. In Erie Rail- 
road v. Winfield, 244 U.S. 170, 37 S.Ct. 556, 
61 L. Ed. 1057, the court held that it was 
beyond the power of the state to interfere 
with the operation of the Federal Employ- 
ers’ Liability Act by putting the carriers 
and their employees to an election be- 
tween its provisions and those of a state 
statute or imputing such an election to 
them by means of this statutory presump- 
tion. It will be seen that the court did not 
declare that it is beyond the power of the 
state to enact a statute, ‘conferring upon 
the employer, the employee and the insur- 
ance carrier the privilege of compromising 
their dispute by submitting it to the board. 
The opinion indicates that a different re- 
sult would have been reached had the par- 
ties actually agreed to forgo their federal 
rights and remedies. See Ahern v. South 
Buffalo Railway Company, 104 N.E. 2d 
898. Other cases upholding the statutory 
waiver include Turner v. Morse Dry Dock, 
7 N.Y.S. 2d 456; Haglund v. Morse Dry 
Dock, 7 N.Y.S. 2d 465. 


3. FEDERAL v. FEDERAL 
An odd situation is presented by the 
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conflict of two federal statutes in cases jn. 
volving the application of the Federal Em. 
ployers’ Liability Act and the Longshore. 
men’s and Harbor Workers’ Act to injuries 
sustained on navigable waters by employ. 
ees of an interstate carrier by railroad, 
The rule as laid down by the Supreme 
Court is that the Longshoremen’s and Har. 
bor Workers’ Act applies to accidents on 
navigable waters when the employer 
has any employees engaged in work of 
a maritime nature. Both injury on navi. 
gable waters and maritime employment 
are not required. Pennsylvania Rail 
road v. O’Rourke, 344 U.S. 334, 73 S.Ct. 
302, 97 L. Ed. 367. See also Nogueira ». 
New York, New Haven and Hartford Rail. 
road, 281 U.S. 128, 50 S.Ct. 303, 74 L. Ed. 
754; Burew v. Southern Pacific, 50 F. 2d 
407, certiorari denied in 284 U.S. 638; Job 
v. Erie, 79 F. Supp. 698. 


To illustrate, in Byrd v. New York Cen- 
tral, 70 A. 2d 97, it was held that the rem- 
edy of a freight trucker who was injured on 
a gangway projecting from the side of the 
pier to the deck of the barge on navigable 
waters, while trucking flour from the pie! 
to the deck of the barge, was under the 
Longshoremen’s and Harbor Workers’ Ac 
rather than the Federal Employers’ Liabil- 
ity Act, even though some of the moti 
vating force which caused the trucker to 
slip and fall may have arisen while he was 
still on the pier. 


The same rule was applied in Gussie v. 
Pennsylvania Railroad, 64 A. 2d 244, cer- 
toriari denied in 70 S.Ct. 145, 338 U.S. 869, 
94 L. Ed. 533. There it was held that the 
Longshoremen’s and Harbor Workers’ Act 
provided the exclusive remedy for an em- 
ployee of the railroad, who was injured 
while working on a box car in interstate 
commerce located on a car float which was 
lying in the navigable waters of the Hud- 
son River and precluded maintenance of 
an action under the Federal Employers’ 
Liability Act. 
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BryAn W. TaAsor* 
Tulsa, Okla. 


BANKERS blanket bond is one 

which expressly covers any loss su- 
stained through the dishonest, fraudulent 
or criminal action of any of the employees 
of a bank. The bond has a termination or 
cancellation clause which provides, among 
other things, that the bond shall be deem- 
ed terminated or cancelled as to any em- 
ployee as soon as the insured shall learn 
of any dishonest or fraudulent act on the 
part of the employee. 

Two questions immediately arise: (1) 
Is it necessary that the insured sustain a 
loss before the bond is terminated or can- 
celled as to a dishonest employee, and (2) 
what constitutes a dishonest or fraudulent 
act on the part of such employee? 

First, it seems clear that it is not neces- 
sary that there be a loss to the insured for 
the bond to terminate as to a dishonest 
employee. This is true because the bond 
itself does not require it. Instead, the bond 
terminates when the employer gains knowl- 
cdge of any act of the employee that would 
cause a loss of faith, trust or confidence in 
such employee.’ 

“Dishonesty” is defined by Webster as, 
“want of honesty or integrity, disposed to 
cheat or defraud; not trustworthy, false, 
corrupt, deceitful, faithless.” “Fraudulent” 
is defined as, “using fraud; tricky, deceit- 
ful, designing, deceptive, dishonest with 
the rights of others.” 

Atter a study of the cases involving bank- 
ers blanket bonds it has become obvious 
to me that there should be an amendment 
to the termination or cancellation clause 
by adding a provision as follows: “To 
waive the provisions of this termination 
clause, such waiver must be in writing by 
the bonding company.” Such an amend- 
ment would give the bonding companies a 
measure of protection which they do not 
now have. 


I think a clear definition of “dishonest 
and fraudulent acts” should be inserted in 
the cancellation clause and it should prob- 
ably be in the bond in capital letters. 





*Of the firm of Rucker, Tabor & Cox; member 
of the Fidelity and Surety Committee. 


‘Miners Savings Bank of Pittston v. Royal In- 
demnity Co. Pa., 9 A. 2d 543. 


In Oklahoma, as in many states, there 
are strict banking laws. Banks are to be 
operated by a board of directors. By stat- 
ute, carelessness, recklessness, or incompe- 
tence are grounds for discharge of em- 
ployees. Acts to deceive, concealing of 
facts, suppressing evidence, destroying rec- 
ords, acts to injure or defraud the bank or 
individuals, and falsifying records, are all 
criminal acts. Employees guilty of such 
criminal acts cannot be employed or op- 
erate in banks in Oklahoma. There are 
also federal laws applicable to banks. 
These statutes must be kept in mind as we 
proceed with the discussion herein. 

A recent case, determined by the Court 
of Appeals for the Tenth Circuit, not yet 
reported in the Federal Reporter System, 
is interesting for its interpretation of the 
cancellation clause and of waiver and 
estoppel.’ 

A cashier-vice president operated the 
bank. He became a stockholder and also 
a director. He did not take vacations. In 
1948, he started taking money from the 
bank. His method was to give deposit re- 
ceipts and make entries in savings account 
passbooks for the customer but he would 
not show the deposit in the journal or on 
the records of the bank. He would then 
take other funds and at some later date 
would make the deposit entry to the prop- 
er account on deposit, but he never made 
the entry on the savings account records. 
On six different occasions in 1948-49 he 
gave deposit slips to the customer but wait- 
ed several months, in one case 23 months, 
to show the deposit on the proper account 
in the bank journal. 

In December, 1951, the FDIC examine 
discovered the manipulations. He notified 
the state bank commissioner and together 
they called a meeting of the bank directors 
and demanded that the cashier be dis 
charged immediately. Although several 
customers had previously complained to 
different directors, probably there was no 
knowledge by the directors of any specific 
wrongful acts. In response to the demand 


*U SF. & G. v. Craig County Bank et al. Appeal 
from the Northern District of Oklahoma to the 
Court of Appeals, Tenth Circuit. 
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of the FDIC examiner and the state bank 
commissioner, the directors agreed to dis- 
charge the cashier. Instead, however, the 
directors and the cashier drew up an agree- 
ment between them which, in substance, 
is as follows: 

“Whereas, a recent examination of the 
bank made by the examiner for the FDIC 
discloses several irregularities in handling 
the affairs of the bank and the falsification 
of the records of the bank by the cashier, 
and, whereas, the directors above mention- 
ed are desirous of terminating the services 
of said cashier and have informed the 
cashier of their desire; Therefore, the 
cashier needed some delay in the termina- 
tion of his services as cashier and agrees to 
devote full time to making collections and 
otherwise improving the asset conditions of 
said bank, and hereby agrees to sell his 
stock in said bank and retire from the serv- 
ices of said bank at or prior to June 30, 
1952, and agrees that in the interim he 
will energetically and faithfully perform 
the services of cashier in satisfactory man- 
ner to the Board of Directors of said bank. 

“Therefore, the directors, as parties of 
the second part, hereby agree to continue 
the services of the cashier to a date not 
beyond June 30, 1952, and in so doing 
agree and guarantee, individually and/or 
collectively, as individuals or directors that 
the affairs of said bank shall and will be 
operated under their supervision and ac- 
cept full responsibility for the acts of said 
cashier in his capacity as an officer of 
said bank.” 

This agreement was signed by the 
cashier as party of the first part and the 
three directors, individually and as di- 
rectors of the bank, as parties of the sec- 
ond part. 

With this agreement in force the state 
bank commissioner permitted the cashier 
to continue working for six months, al- 
though it was opposed by the FDIC exam- 
iner. The FDIC examiner made a report 
which was given to the directors, showing 
the six items or irregularities and falsifi- 
cation of the records. 

The cashier embezzled $25,000 prior to 
the time this agreement was entered into, 
and during the period of time covered by 
the agreement he embezzled an additional 
$12,000. He was permitted to continue 
his work in the bank after the expiration 
of the agreement of December, 1951, dur- 
ing which time he embezzled $14,000 more. 
He was subsequently charged by the fed- 
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eral government with making false entries 
on the books of the bank, to which charge 
he plead guilty, and was fined by the 
United States District Court for the North- 
ern District of Oklahoma. Following his 
plea of guilty and his fine in the federal 
court, he was permitted to return to work 
at the bank for six weeks during which 
time he embezzled an additional $15,000. 

The bank was then sold and new own- 
ers permitted him to work another fifteen 
days, during which time he embezzled 
another $6,000. The new owners upon dis- 
covering the shortages caused by the 
cashier’s embezzlement, made a claim with 
the bonding company under the terms of 
the bond, and at that time furnished the 
bonding company with a copy of the 
FDIC report. 

The only notice that the bonding com- 
pany had received prior to this time had 
been a letter written by the cashier to the 
bonding company’s agent. This letter set 
out the six irregularities of the FDIC re- 
port. This letter was referred to the bond- 
ing company by the agent. The bonding 
company assigned an adjuster to investi- 
gate the alleged irregularities. The ad- 
juster called on the president of the bank 
and was referred by him to the cashier, 
who convinced the adjuster that the com- 
plaint was made by a dissatisfied customer 
and that the bonding company was in no 
way involved. 

The bonding company, after a claim was 
finally made in 1953, went into federal 
court for declaratory relief. The bonding 
company admitted liability for such losses 
as occurred prior to December, 1951, and 
asked for a judgment relieving it from 
any obligations for losses that occurred al- 
ter December, 1951. 

The action was predicated on the fol- 
lowing grounds: (1) That an actual loss 
had been sustained by the bank prior to 
December, 1951, and that the loss was the 
result of the dishonest and fraudulent acts 
of the cashier. (2) That proper notice had 
not been given by the bank to the bond- 
ing company. (3) That if proper notice 
had been given, such notice had been frus- 
trated by the acts of the president of the 
bank and the cashier in failing to reveal. 
in good faith, all the facts to the bonding 
company. (4) That in order to continue 
the cashier in his position after the FDIC 
examiner and the state bank commissione! 
had requested his discharge, the directors 
and the cashier entered into an agreement 
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whereby the directors assumed full respon- 
ibility for the acts of the cashier. That 
this agreement relieved the bonding com- 
any of liability for the acts of the cashier 
subsequent to that time. 

The trial court denied the relief sought 
by the bonding company on the following 
grounds: (1) The acts of the cashier prior 
to December, 1951, were criminal but not 
fraudulent or dishonest. Since the bank 
had no knowledge of any fraudulent or dis- 
honest acts on the part of the cashier the 
bond did not automatically terminate as 
to the cashier. The court failed to make 
any finding as to whether or not a loss had 
been sustained prior to December, 1951. 
(2) Even if the bond had automatically 
terminated, the failure of the bonding 
company to notify the bank that the cash- 
ier was no longer covered by the bond 
amounted to a waiver of the termination 
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clause by the bonding company. (3) The 
notice and proof of loss given by the bank 
to the bonding company was in full com- 
pliance with the terms of the bond. (4) 
That the agreement of December, 1951, be- 
tween the directors of the. bank and the 
cashier was void because of the cashier's 
failure to advise the directors of his prior 
dishonest and fraudulent acts. 

On appeal, the Tenth Circuit affirmed 
this opinion in November, 1955, holding 
that there was no loss known to the bank 
and that the acts of the bonding company 
was a waiver and the bonding company 
was estopped to deny coverage. The court 
failed to interpret “dishonest or fraudu- 
lent acts”. 

It is because of this case that I think 
the termination and cancellation clause of 
the bankers blanket bond should be 
amended. 


The Helicopter is Not an Airplane 


GERALD Hayes, JR.* 


Milwaukee, 


| Pagid did Leonardo Da Vinci real- 
ize that his primitive, yet highly imag- 
inative, “helix optera” would be the fore- 
runner, by 400 years, of an aircraft des- 
tined to throw a shadow over the accom- 
plishments of the Wright brothers and 
other fixed-wing airplane pioneers. ‘Helix 
optera” means literally “spiral wing”. His 
contrivance contained an overhead rotor 
which would screw up into the air pulling 
with it the weight of the fuselage and con- 
tents therein. Had it not been for the 
tremendous operational and _ technical 
problems involved in mechanical and 
flight characteristics it may well have pre- 
ceded all other types of aircraft as the 
pioneer air achievement in our age. That 
the helicopter has finally come into its 
own is best attested to by the successful 
military use of this aircraft during the 
Korean War. The military necessity of 
maximum utility, without any considera- 
tion for cost, has broken the cacoon sur- 
rounding this aircraft and developed it to 


*Of the firm of Bendinger, Hayes & Kluwin; 
chairman, Aviation Law Committee. 


Wisconsin 


the point where within one year after the 
outbreak of the Korean War helicopters ot 
the MATS Air Rescue Squadron alone had 
saved the lives of more than 1,500 fighting 
men. Envision the latest Piasecki product 
that is sixteen tons in weight, and equipped 
to carry 40 passengers and you may rest 
assured the helicopter is here to stay; and 
it is only a question of time until it will 
be the short haul carrier of the commer- 
cial airline industry. Among other grow- 
ing pains of an infant industry, present 
commercial operators are enmeshed in 
high operational costs. (In 1954, $3.12 to 
$4.68 per available ton mile as compared 
to $.14 per available ton mile for the 
trunk airlines, and $.22 for the local serv- 
ice carriers).’ 

An indication that the helicopter is not 
adaptable to fixed-wing airplane operations 
was envisioned by the Aeronautical Law 
Committee of the American Bar Associa- 
tion in its annual reports for 1953’ and 


*The Journal of Air Law and Commerce, Vol. 22 
No. 3 (Summer, 1955) p. 274. 

778 ABA Rep. 191 
1954." In 1954 the committee reported as 
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“States and municipalities should be 
prepared to adapt their local laws which 
have been passed to regulate fixed-wing 
aircraft so that they will permit the helli- 
copter to serve the people by taking full 
advantage of the helicopter’s remarkable 
operating characteristics. Thus, altitude 
minimums, visability minimums, §air- 
port dimensions, air traffic patterns, and 
numerous other fixed-wing airplane re- 
quirements must be modified for the 
helicopter. (For example, the helicop- 
ter needs no airport runways at all). The 
Federal Government already has done 
this but many States and municipalities 
have not yet acted. They should do so 
now. 


A resolution aimed at revision of state 
aeronautical statutes to provide for effec- 
tive utilization of the helicopter and other 
non-conventional airplanes was presented 
by the Aeronautical Law Committee at 
Philadelphia at the 1955 ABA convention.* 

The International Air Transport Asso- 
ciation (IATA), Helicopter Group, met 
in first session in Montreal, Canada in 
1954, and accepted, among other major 
principles, the following: 


“(3) The helicopter must not be fet- 
tered by confinement to limitations of 
fixed-wing aircraft—we must not accept 
fixed-wing answers to helicopter ques- 
tions.” 


Consider the already highly specialized 
commercial industrial use of these aircraft, 
as they fly low and slow, trailing magneto- 
meters in search of new sources of oil, 
surveying powerlines, and crop dusting in 
a safe and sane manner, all such operations 
unheard of with fixed-wing airplanes. 

Not only can this versatile craft ascend 
and descend vertically, but while airborne 
it can be operated sideways or backwards 
in the air at speeds from 0 to maximum. 
This maneuverability can be a tremendous 
asset in instrument weather (non-visual 
contact with the ground and limited vis- 
ability in the air). Should a power fail- 
ure develop, it can safely descend almost 
vertically. These operations are in direct 


*79 ABA Rep. 513 
follows: 
*80 ABA Rep. 
Aeronautical Law). 
*The Journal of Air Law & Commerce, Vol. 22 
No. | (Winter, 1955) p. 95 


(1955 Report of Committee on 
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contrast to the high speed fixed-wing air. 
craft when breaking out of an overcast, or 
when landing in an emergency. As jis 
stated by the IATA Brussells Helicopte; 
meeting reports in reference to air traffic 
control: 


“The helicopter is a new form of 
transportation which should be treated 
as separate and distinct from fixed-wing 
aircraft. The helicopter’s characteristic 
are such that it will operate into or near 
city centers rather than to the city out. 
skirts as do fixed-wing aircraft. Heli- 
copter traffic flow should, therefore, be 
guided and controlled so that it does 
not conflict with fixed-wing aircraft.” 


The heliport itself is as different from 
the airport as the helicopter is from a fixed- 
wing airplane. Besides being located in 
the center of population rather than on 
the outskirts, a typical heliport should be 
far less expensive and less technical in con- 
struction. No lengthy runways are re. 
quired, and in fact, it is estimated the take- 
off area for present day helicopters suggests 
a maximum of 200 feet in width,” which is 
twice the diameter of the rotor of the 
largest helicopter likely to use any heliport. 

At the present time there are three com- 
mercial helicopter operators in the United 
States—Helicopter Air Service in Chicago, 
Los Angeles Airways, and New York Air 
ways. New York Airways currently is car- 
rying passengers between New York’s three 
major metropolitan airports. The most 
prominent inter-city scheduled helicopter 
passenger service is operated by Sabena 
Airlines of Belgium, between cities in 
France, Netherlands and Germany, as well. 

While every state in the union has some 
type of statute on its books dealing with 
the regulation of aviation, yet there are 
only four which recognize by statute the 
distincitive features of the helicopter,’ al- 
though, even these four states fail to de. 
fine the helicopter as a separate entity dis 
tinguished from “aircraft”. There are 
some distinctions in a few states concern- 
ing helicopters, but these distinctions are 
set forth in regulations of the aeronautical 
administrative authorities. Generally speak- 
ing the same failure of distinction in state 
statutes holds true concerning heliports 


*Report of 2nd Helicopter meeting IATA, Brus 
sells Feb. 1955, p. 15. 

Idem. 

*(California, New York, Tennessee and Vermont 

L. Welch Pogue, helicopter memorandum, for 
Aircraft Industries Association of America (1955). 
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as distinguished from airports.” The fed- 
eral government has set the pace, in that 
the Federal Civil Aeronautics Board in 
Part 60 of its Civil Air Regulations has ex- 
empted the helicopter from fixed-wing air- 
craft minimum visability and altitude re- 
quirement regulations. 

The National Association of State Avi- 
ation officials (NASAO) adopted a resolu- 
tion in 1954 urging a review by the states 
of aviation laws and regulations with the 
thought in mind of clarifying language 
and removing limitations which unneces- 
sarily restrict the operation of helicopters 
and rotary wing aircraft, with particular 
attention to airport planning and helicop- 
ter operational minimums.” 

The New York Port Authority estimates 
two million helicopter passengers will be 
handled in metropolitan New York by 
1960 and over six million in 1965, of which 


“Idem. 
“Organization and Policy Report NASAO, 1954. 
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47% will be suburban.” It is obvious that 
a new form of air transportation is upon 
us. Proposed air cloverleaf intersections, 
air sideroads to smaller communities, speed 
lanes, logitudinal separation and air un- 
derpasses and overpasses” suggest that 
there is not time like the present to pre- 
pare for the future. 

At least the potential problems envision 
ed are thought stimulating, without being 
unrealistic, and indicate additional fields 
requiring legal advice and interpretation. 

This paper has been presented by the 
Aviation Law Committee in line with the 
suggestion of the members that the pri- 
mary committee objective should encom- 
pass discussion of current matters of gen- 
eral interest rather than compilation or re- 
view of reported decisions. 

“The Journal of Air Law & Commerce, Vol. 22 
No. 3 (Summer, 1955) p. 278. 

“Technical Committee Chairman 
(1955) p. 24. 


Report-lATA 


Use of Explosives and Liability Questions Involved 


Harvey J. McNeac* 
Cleveland, Ohio 


INCE the decision handed down in the 
leading case of Rylands v. Fletcher, 
L.R. 3, H.L. 330, there has been a sharp di- 
vergence in the holdings and legal theories 
in the numerous cases deciding issues in- 
volving the use of explosives. 

In a respectable number of jurisdictions, 
the courts have held that there is liability 
regardness of negligence. In about an equal 
number of jurisdictions, the courts have 
stated that responsibility depends upon 
the negligence involved in the particular 
case. 

The holding of Rylands v. Fletcher, 
supra, is that the owner of land may be 
held liable for injuries to another when 
a substance escapes from the landowner’s 
premises, even in the absence of fault on 
the part of the landowner. The liability 
of the landowner is restricted in said case 
in the sense that the landowner would not 
be held liable where the dangerous sub- 


“Of the firm of McNeal and Barry; vice-chair 
man Casualty Committee 


stance escaped through some fault on the 
part of the complaining party or as a re 
sult of the acts of third parties not antici- 
pated by the landowner, or as a result of 
acts of God. In most instances, the case of 
Rylands v. Fletcher, supra, is cited for the 
doctrine of Sic utere tuo ut alienum non 
laedas—“‘One may not so use his own prop- 
erty as to injure the property of another.” 


A number of jurisdictions have followed 
the doctrine of Rylands v. Fletcher, supra, 
in deciding cases involving explosives 01 
the use of explosive instrumentalities; 
whereas other jurisdictions have refused to 
follow this theory and have made it man 
datory that negligence be proved before 
liability can be spelled out. 

Since the early concept of liability, we 
have seen the influence of social and gov 
ernmental pressures upon the courts in 
the rendering of decisions involving in 
juries to the general public. Ethical stand 
ards and pressures from newspapers have 
wrought many changes in legal reasoning 
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The various pressure groups involved in 
our complex society have forced the courts 
to lay down broad and elastic doctrines in 
deciding cases involving the use of danger- 
ous substances such as explosives. 

A reading of the most recent decisions 
will clearly point to an extension and 
broadening of the doctrine of negligence 
in applying that doctrine to cases involv- 
ing the use of explosives. However, as 
stated above, some jurisdictions maintain 
there is no absolute liability in cases in- 
volving the use of explosives because ex- 
plosives are necessary in creating and main- 
taining progress, and therefore it is held 
that liability will not be considered abso- 
lute when explosives are used under prop- 
er conditions without negligence. 

In jurisdictions following the theory of 
liability based on negligence, a distinction 
has developed in cases involving substances 
hurled upon adjacent property and cases 
wherein damage resulted from concussion. 
In the first line of cases, trespass results 
when the explosion causes dirt, rocks and 
debris to be deposited on the complaining 
party’s land. In the cases involving dam- 
age from concussion, there is, in theory, 
no actual trespass. In such instances, the 
courts have held there must be negligence 
proved to make out liability. In the other 
cases where there is actual trespass, the 
courts have held there is liability regard- 
less of negligence. 

It is easy to see that these two theories 
set forth above are in direct opposition to 
the jurisdictions holding that there is ab- 
solute liability in cases involving damage 
as a result of concussion. Also, there are 
some cases which are not in agreement 
with the theory that there is no trespass 
when the damage is caused by concussion. 

Some cases hold that the defendant using 
explosives must exercise reasonable care 
in the handling of explosives; and other 
cases hold that the defendant must exer- 
cise the highest degree of care in the hand- 
ling of explosives. 

There is one concept of legal reasoning 
upon which nearly all jurisdictions find 
agreement and that is that the doctrine of 
res ipsa loquitur is not applicable to ex- 
plosion cases. There is one exception to 
this statement and that case will be dis- 
cussed in one of the paragraphs which fol- 
low. 

It is true, however, that the complain- 
ing party in any of the explosion cases will 
be allowed great leeway in proving the 
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case. In the first place, the defendant un- 
der the majority rule is required to exer. 
cise a great amount of care in the handling 
and use of the explosive materials. Fur. 
ther, while the courts do not approve the 
doctrine of res ipsa loquitur in explosion 
cases, we find that courts usually permit 
charges to be given to juries in these cases 
which embody the rule of res ipsa loquitur. 
The use of charges which define this rule 
permits juries to find negligence in most 
of the cases coming before them. There- 
fore, while the courts have stated that the 
doctrine of res ipsa loquitur cannot be ap- 
plied to explosion cases, they do permit 
the application of the doctrine in the trial 
of these cases in most instances. 

A reading of many cases indicates that 
probably the majority rule in the United 
States is that the defendant using explo. 
sives or explosive instrumentalities is ab- 
solutely liable to the injured party regard- 
less of negligence. 

Cases which point up the statements 
made above are cited and quoted from in 
this paper to show the very sharp <diver- 
gence in thinking between the majority 
and minority rules. 

Sections 519, 520 and 522 set forth in 
the Restatement of the Law of Torts, de- 
fine ultrahazardous activities as follows: 


“$519. Miscarriage of Ultrahazardous 
Activities Carefully Carried on. 

“Except as stated in §§521-4, one who 
carries on an ultrahazardous activity is 
liable to another whose person, land or 
chattels the actor should recognize as 
likely to be harmed by the unpreventable 
miscarriage of the activity for harm re- 
sulting thereto from that which makes 
the activity ultrahazardous, although the 
utmost care is exercised to prevent the 
harm.” 

“$520. Definition of Ultrahazardous 
Activity. 

“An activity is ultrahazardous if it 
(a) necessarily involves a risk of serious 
harm to the person, land or chattels of 
others which cannot be eliminated by 
the exercise of the utmost care, and 

“(b) is not a matter of common 
usage.” 

“$522. Contributing Actions of Third 
Persons, Animals and Forces of Nature. 

“One carrying on an_ ultrahazardous 
activity is liable for harm under the rule 
stated in $519, although the harm is 
caused by the unexpectable 


Janua 


con 


The 
ing O 
staten 
follov 


pro 
cul 
ing 
qu 
t10) 
the 
iS 1 
of 
Lil 
tra 
SiV 
tio 
are 
nu 
no 


In 
Cabe 
cour 
troll 
whe 
ary | 
gene 
owe 
aged 
held 
eral 
prin 

In 
Fein 
643, 
an ; 
age 
cTat 
defe 
by t 
tion 
part 
blas 
mui 
that 
erat 
out 
ing 
rocl 
cou 
bee: 





january, 1956 INSURANCE COUNSEL JOURNAL Page 127 


“(a) innocent, negligent or reckless 
conduct of a third person, or 

“(b) action of an animal, or 

“(c) operation of a force of nature.” 

lhe comment under Section 520, appear- 
ing on page 45 of Chapter 21 of the Re- 
statement of the Law of Torts, reads as 
follows:— 


“While blasting is recognized as a 
proper means of clearing woodland for 
cultivation and of excavating for build- 
ing purposes, the conditions which re- 
quire its use are usually of brief dura- 
tion. It is generally required because of 
the peculiar character of the land and it 
is not a part of the customary processes 
of farming or of building operations. 
Likewise, the manufacture, storage, 
transportation and use of high explo- 
sives, although necessary to the construc- 
tion of many public and private works, 
are carried on by a comparatively small 
number of persons and, therefore, are 
not matters of common usage. * * *” 


In the case of Builders Supply Co. v. Mc- 
Cabe, 77 A. 2d 368, 366 Pa. 322 (1951), the 
court held that blasting cases were not con- 
trolled by the same principles applicable 
where there would be primary and second- 
ary liability. The court said that both the 
general contractor and the subcontractor 
owe the same absolute duty to those dam- 
aged by blasting operations. The court 
held that the obligations of both the gen- 
eral contractor and the subcontractor were 
primary obligations to the injured parties. 

In a South Dakota case decided in 1929, 
Feinberg v. Wisconsin Granite Co., 54 S. D. 
643, 224 N.W. 184, the plaintiff brought 
an action against the defendant for dam- 
age to real property caused by blasting op- 
rations necessary to carry on work in the 
defendant’s quarry. The complaint filed 
by the plaintiff did not contain any allega- 
tions of want of skill or negligence on the 
part of the defendant in carrying on the 
blasting operations. The defendant de- 
murred to the complaint. The court held 
that one lawfully engaged in blasting op- 
erations on his own premises is liable with- 
out regard to negligence, where the blast- 
ing operations caused injury by casting 
rocks or debris on adjacent property. The 
court said in some cases distinctions had 
been drawn where injury resulted from 


rocks and debris and where injury resulted 
solely from concussion or vibration. The 
South Dakota court stated that it could 
find no distinction between injuries caused 
as the result of rocks and debris being cast 
upon property and injuries resulting from 
concussions or vibrations, and stated that 
the defendant would be liable in either in- 
stance regardless of negligence. 

In the Ohio Supreme Court case of Lou- 
den v. City of Cincinnati, 90 Ohio St. 144, 
106 N.E. 970 (1914), the court held as fol- 
lows:— 


“1. The use of high-power explosives 
in making excavations of rock and earth 
is a lawful method of accomplishing that 
purpose, but where dirt and stone are 
thrown by the force of the blast upon 
the property of another, or where the 
work of blasting is done in such proxim- 
ity to adjoining property that regardless 
of the care used the natural, necessary 
or probable result of the force of the 
explosion will be to break the surface 
of the ground, destroy the buildings, and 
produce a concussion of the atmosphere, 
the force of which will invade the ad- 
joining premises, injuring the buildings 
thereon and making them unfit and un- 
safe for habitation, the person or cor- 
poration making use of such explosives 
will be liable for the damage proximate- 
ly and naturally resulting therefrom, ir- 
respective of the question of negligence 
or want of skill in the blasting opera- 
tions. 

“2. A petition averring that defendants 
in the use of high explosives broke into 
plaintiff's land and dwelling house with 
force and violence by means of explo- 
sions of great power and frequency in the 
street adjacent to and in close proximity 
to plaintiff's dwelling house, and there- 
by produced concussions and vibrations 
of the earth and air, causing foundations, 
walls, chimneys, ceiling, cistern and 
vault and window glass of plaintiff's 
house to break and fall, rendering such 
house unsafe for habitation and unten- 
antable, states a cause of action.” 


The court also reasoned as follows on 
pages 153, 154-155, of said case:— 


“* * * If the means employed will, in 
the very nature of things, injure and 
destroy his neighbor’s property, not- 
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withstanding the highest possible care is 
used in the handling of the destructive 
agency, the result to the adjoining prop- 
erty is just as disastrous as if negligence 
had intervened. If one may knowingly 
destroy his neighbor’s property in the 
improvement of his own, it is little con- 
solation to the neighbor to know that 
his property was destroyed with due care 
and ina scientific manner. If the conse- 
quences of the act could not be foreseen, 
if the means employed by a person in the 
improvement of his own property would 
not naturally, necessarily or probably 
cause the destruction of adjoining prop- 
erty, then the question of negligence in 
doing the work would become important, 
but when he makes use of such means as 
will naturally, necessarily or probably 
result in the destruction of property, a 
different rule must obtain, otherwise 
the maxim of the law above stated, so 
well established and so universally rec- 
ognized, must be abandoned forever. 


“* * * Thompson in his Commentaries 
on the Law of Negligence, Vol. 1, Sec- 
tion 765, says: ‘It is obvious, upon a 
moment’s reflection, that the work of 
blasting rocks, being absolutely neces- 
sary in excavating through beds of rock, 
in mining, in digging wells, in excavating 
foundations for buildings, in improv- 
ing roads and streets, in digging canals, 
and in building railways,—cannot un- 
der all circumstances be regarded as a 
nuisance per se and condemned as being 
negligent as a matter of law. On the 
other hand, it must be regarded—and 
the decisions so regard it—as a work 
which one proprietor may lawfully do 
upon his own land, provided he takes 
due care to avoid injuring persons and 
property in the vicinity, and subject to 
his obligation to pay damages for any 
injury which he does in case his blasting 
involves a direct invasion of the prem- 
ises of an adjacent proprietor.’ In Sec- 
tion 764, the rule is stated that a recov- 
ery may be had for damages to adjoin- 
ing property from blasting: 1. Where 
dirt and stones are thrown by the blast 
upon the adjoining property, irrespec- 
tive of the question of negligence. 2. 
Where the work of blasting is done in 
a situation where it is necessarily dang- 
erous to persons or property, whether 
the injury proceeds from the impact of 
rocks thrown or from atmospheric con- 
cussion, irrespective of the care or skill 
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used. 3. In all other cases liability wil! 
attach to the person or corporation car- 
rying on the dangerous emplyoyment 
where the work has been negligent) 
done. 


“This would seem to be the rule in 
Ohio. * * *” (Emphasis by the court.) 


In the case of Fontenot and Young v. 
Magnolia Petroleum Co., et al., 227 La. 866, 
80 So. 2d 845 (1955), the plaintiffs were 
owners of homes located in a rural area 
near Eunice, Louisiana. They claimed that 
the defendant brought about concussions 
and vibrations in the air and ground as a 
result of blasting operations. The plain- 
tiffs stated that the concussions and vibra- 
tions caused cracks in their walls, windows, 
ceilings and the foundations of their homes 
The defendant admitted that on one day 
it exploded 10-pound charges of dynamite 
at depths of 66 feet to 70 feet at distances 
of 860 to 1,000 feet away from the homes of 
the plaintiffs. Witnesses for the plaintiffs 
testified that there were no cracks present 
in the homes of the plaintiffs before the 
blasting operations. 


The court held that one who conducts 
blasting operations is liable for damages 
caused to nearby property owners, regard- 
less of negligence in conducting such oper- 
ations. The court further said that when 
a defendant, although without fault, is en- 
gaged in a lawful business, conducted ac 
cording to modern and approved methods 
and with reasonable care, by such activi- 
ties causes risk or peril to others, the doc- 
trine of absolute liability is clearly appli- 
cable. The court held that there was no 
legal justification for relieving the defend- 
ant of liability and denying damages to 
the property owners. The court said that 
in addition to recovering the reasonable 
cost of repairs, the plaintiffs were also en- 
titled to damages for the invasion of thei 
privacy, the inconvenience caused them, 
and the mental anguish they suffered. 

The case of Moore v. Newport Quarries, 
Inc., et al., 140 N. Y. S. 2d 202, 285 A. D 
640 (1955), concerns a case for damages 
brought by the plaintiff because of injuries 
to her person and damages to her home 
caused by the alleged continuous blasting 
at the quarry operated by the defendants. 

In the trial of the case, the plaintiff ot- 
fered no evidence of negligence on the part 
of the defendants in the blasting oper 
tions. 
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The trial court sustained objections by 
the defendants to the introduction in evi- 
dence by the plaintiff of any claims of 
health impairment, damages to her home, 
and testimony as to the causal connection 
between the blasting and the damage done 
to the plaintiff's home. 


The appellate court reversed the judg- 
ment of the trial court and said that where 
it is established that the proximate cause 
of the plaintiff's injury was the blasting 
operations of the defendants, it does not 
matter that the defendants used reason- 
able care in setting off the explosions, or 
that the blasts were usual, ordinary, and 
not excessive. Negligence is not a neces- 
sary element of this type of nuisance, nor 
is it a defense that the business conducted 
by the defendants is a lawful one. 


The court further said that if the shak- 
ing and the vibrations following the con- 
tinued explosions are shown to constitute 
a competent and producing cause of the 
damage, then the damage has been so ex- 
cessive in result as to constitute an unreas- 
onable interference with the land of the 
plaintiff, or at least a jury might find so. 

In the case of Hershkovitz v. Parker, et 
al. 102 Pittsburgh Legal Journal, 351 
(1954), the H. Parker Company was em- 
ployed as a general contractor to construct 
the Star Market in Pittsburgh, Pennsyl- 
vania. W. H. Hasley Company, a subcon- 
tractor, was engaged to do excavating and 
agreed to assume all responsibility for dam- 
ages resulting therefrom. 


The plaintiff filed suit for damages to 
property caused by blasting while excava- 
tions were being made for the construction 
of the market. 


The evidence at trial showed the Has- 
ley Company to be in complete control of 
the blasting operations. The H. Parker 
Company moved for a directed verdict, but 
the trial court refused to direct a verdict 
lor the general contractor and charged the 
jury that both the contractor and subcon- 
tractor would be liable if the plaintiff re- 
ceived injuries as a result of these blasting 
operations. 

On appeal, the appellate court held that 
blasting operations have been placed in a 
separate category as an ultrahazardous ac- 
tivity. Liability in such cases is not based 
upon negligence. Both the general con- 
tractor and the subcontractor were held li- 
able to the plaintiff because of the dam- 
ages sustained by the plaintiff as a result 
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of the blasting operations.’ 

In the case of Kaninsky v. Purcell & Gil- 
feather, Inc., 158 N. Y. S. 165, the court 
stated that negligence would have to be 
proved in order to obtain a judgment for 
consequential injuries caused by concus- 
sion. The court said the mere fact that 
blasting had caused injury to adjacent 
premises would not be sufficient to create 
a presumption that the blasting had been 
negligently performed. The court stated, 
however, that where the testimony and 
circumstances surrounding the blasting in- 
dicated that, under ordinary circumstances, 
the results of the blasting could not have 
occurred unless there was negligence, a 
prima facie case of negligence was proved. 
In this sense, the New York court permit- 
ted the doctrine of res ipsa loquitur to be 
used, but did emphasize that the testimony 
would have to clearly show facts which 
would permit a jury to draw an inference 
of negligence from such testimony. The 
court also advised it would not disregard 
the rule that the plaintiff would have to 
show negligence. 

It would seem, however, from this case 
that the court would permit an inference 
to be drawn from evidence and testimony 
to the effect that there was negligence in 
the blasting operation, provided evidence 
was introduced indicating that the blasting 
results could not have occurred unless the 


"In support of the cases cited above, the follow- 
ing cases are of interest as affirming the doctrine 
of liability without fault or negligence: 

Hickey v. McCabe & Bihler, 30 R. 1. 346, 75 A. 
404 (1910). 

Wendt v. Vant Const. Co., 125 Neb. 277, 249 
N.W. 599 (1933). 

Johnson v. Kansas City Terminal R. Co., 182 Mo. 
App. 349, 170 S.W. 456 (1914). 

McKenna v. Pacific Electric Ry. Co., 104 Cal. 
App. 538, 286 P. 445 (1930). : 

Fitzsimmons & Connell Co. v. Braun, 199 Ill. 390, 
65 N.E. 249 (1902). 

Britton v. Harrison Constr. Co., (1948, D.C. W. 
Va.), 87 F. Supp. 405. 

Scranton v. L. G. De Felice & Son, Inc. (1951), 
137 Conn. 580, 79 A. 2d 600. 

Watson v. Mississippi River Power Co. 
174 Iowa 23, 156 N.W. 188, L.R.A 
N.C.C.A. 873. 

Faust v. Pope 
S.W. 878. 

Stowell v. Engelson 
P. 2d 919. 

Jones v. Oman 
S.W. 2d 568. 

Madsen v. East Jordan Irrig. Co. 
Utah 552, 125 P. 2d 794. 

Schade Brewing Co. v. Chicago, M. & P. S. R. Co. 
(1914), 79 Wash. 651, 140 Pac. 897. 

Brown v. L. 8. Lunder Constr. Co. (1942), 240 
Wis. 122, 2 N.W. 2d 859. 


(1916), 
1916D 101, 13 


(1908), 182 Mo. App. 287, 111 
(1948), 201 Okla. 105, 201 
(1944), 28 Tenn. App. 1, 184 


(1942), 101 
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blasting operation had been negligently 
performed. 

The courts in Texas have clearly reject- 
ed the doctrine of res ipsa loquitur insofar 
as explosion cases are concerned.” 

Further, the District Court of Massachu- 
setts in the case of Caramagno v. United 
States, 37 F. Supp. 741, clearly held that 
the doctrine of res ipsa loquitur could not 
be applied in a case involving a claim for 
property damage resulting from concus- 
sion brought about as a result of blasting. 

The case of Reynolds v. W. H. Hinman 
Co. (Maine—1950), 75 A. 2d 802, 20 A.L:R. 
2d 1360, also rejected the doctrine of res 
ipsa loquitur, and in the syllabi held as 
follows: 


“2. The doctrine of res ipsa loquitur 
is merely a rule of evidence, not a sub- 
stantive rule of law; it allows an infer- 
ence that may constitute evidence of neg- 
ligence, which may be weighed and con- 
sidered, either by a jury or a court, as 
against the evidence adduced by the de- 
fendant in rebuttal thereof. 

“3. It is the duty of the plaintiff, in 
an action for negligence, to inform the 
defendant of the facts upon which he 
relies to establish liability for the in- 
juries alleged, and he must set out a sit- 
uation sufficient in law to establish a 
duty of the defendant toward him and 
that the act complained of was a viola- 
tion of that duty. 

“5. Fault is a necessary condition of lia- 
bility for damage to adjoining property 
by concussion and vibration as a result 
of blasting; there is no absolute liability, 
blasting being a lawful and useful op- 
eration when done under proper condi- 
tions. 

“7. Negligence must be both alleged 
and proved in order to sustain a cause of 
action for damage by blasting.” 


The foregoing case, Reynolds v. W. H. 
Hinman Co., supra, probably demonstrates 
the minority view in the United States to 
the effect that a defendant is not liable 
for damage resulting from concussions and 
vibrations unless the injured party proves 
negligence in the blasting operations. 


*See Standard Paving Co. v. McClintock (1940, 
Tex. Civ. App.), 146 S.W. 2d 466. 

McKay v. Kelly (1950, Tex. Civ. App.), 229 S.W. 
2d 117. 

Stanolind Oil & G. Co. v. Lambert (1949, Tex. 
Civ. App.), 222 S.W. 2d 125. 
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The case of Jefferson County v. Pohl 
man, 243 Ky. 556, 49 S.W. 2d 344, concern. 
ed itself with an action brought agains 
Jefferson County because the plaintiff 
claimed damages for debris being thrown 
upon the land by blasting; and for dam. 
ages caused to buildings as a result of con- 
cussions and vibrations. 

Jefferson County operated a stone quarry 
some distance from the corporate limits of 
Louisville, Kentucky. The residence of the 
plaintiff was approximately 570 feet from 
the quarry. Rocks and other debris were 
thrown upon the land of the plaintiff as a 
result of the blasting operations; and 
buildings were damaged as a result of con- 
cussions and vibrations brought about as a 
result of the blasting. 

The court held that there was a direct 
trespass on the land of the plaintiff as a 
result of the rocks and debris thrown upon 
the land. The court stated that the plain- 
tiff was entitled to recover at least nomi- 
nal damages, plus substantial damages 
which might be proved as a direct conse- 
quence of the blasting operations and the 
trespass on the land which followed the 
blasting operations. 

The court further held that the plain- 
tiff would have to allege and prove negli- 
gence in the performance of the blasting 
operations to enable the plaintiff to re- 
cover damages caused by concussions and 
vibrations. 

The court held that since the petition 
of the plaintiff did not allege the concus- 
sions and vibrations were negligently pro- 
duced to the damage of the plaintiff, that 
all testimony concerning any claim of dam- 
ages resulting from concussions and vibra- 
tions was incompetent and not admissible. 

The case of East Tennessee Natural Gas 
Co. v. Peltz, 270 S.W. 2d 591 (1954), held 
that the plaintiff could recover damages 
as a result of property damage caused by 
blasting operations which were negligent: 
ly performed. 

The plaintiff owned a tract of land on 
which there was a dam which the plain 
tiff had built for irrigation purposes and 
recreation. The dam was made of con- 
crete and was erected upon bed rock. The 
plaintiff sold the defendant a right of wa\ 
across the plaintiff's land, consisting of an 
area about 50 feet wide, so that the de- 
fendant could put in a gas line approxi 
mately 4 feet deep. In order to reach the 
depth of 4 feet, the defendant had to blast 
the bed rock. 
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The evidence in the case proved that the 
defendant used unusually heavy charges; 
and blasted rock for a distance of 700 to 
800 feet along the right of way granted to 
the defendant by the plaintiff. The day 
after the blasting had occurred, cracks ap- 
peared in the plaintiff's dam. Finally, a 
large part of the dam was washed away. 

The issue in the case was whether or not 
the trial court had committed error in sub- 
mitting the question of whether the blast- 
ing was negligently or excessively done to 
the jury. 

It was held that the submission of the 
issue of negligence was proper because the 
undisputed evidence showed that the de- 
fendant knew of the existence and location 
of the dam, but despite this knowledge pro- 
ceeded to set off charges of dynamite which 
were unusually heavy. 

The court said the defendant was under 
a duty to exercise the highest degree of 
care in the blasting operations. 

The question of whether the defendant 
was negligent in setting off an entire charge 
of dynamite over a distance of 700 to 800 
feet in one blast, when the same result 
could have been obtained by a series of 
smaller charges set off at intervals, was a 
fact question for the jury to decide. 

The case of Republic Steel Corp. v. 
Peoples, et al., (1954—Ala.), 217 F. 2d 236, 
was an action to recover for damages to 
real estate; and for annoyance, inconveni- 
ence and mental anguish caused by the neg- 
ligence of the defendant in exploding dyn- 
amite in a strip mining operation. 

The facts indicated that the residences 
of the plaintiffs had been damaged as a re- 
sult of the blasting. The testimony was to 
the effect that the houses of the plaintiffs 
were undamaged before the blasting opera- 
tions which were heard and felt by the 
plaintiffs. The defendant introduced testi- 
mony which indicated the charges of dyn- 
amite used were reasonable insofar as 
strength was concerned. Experts testified 
that the charges used by the defendant 
sa incapable of causing the damage al- 
eged. 

The plaintiffs did not offer any proof 
of any specific acts of negligence. 

The court reversed judgments for the 
plaintiffs, and stated that the evidence was 
insufficient in law to support a verdict for 
damages caused by the blasting operations. 
The law of Alabama is clear that the de- 
fendant would be liable for any rocks or 
debris thrown upon adjacent land, regard- 


INSURANCE COUNSEL JOURNAL 


Page 131 


less of negligence. However, the court 
stated that as to any injury not constitut- 
ing a legal nuisance, there would be no lia- 
bility owed to any adjacent property own- 
ers unless there was negligence in the blast- 
ing operations. The court further held 
that the plaintiffs did not prove the de- 
fendant was negligent in conducting the 
blasting operations. 

The court further held that the doctrine 
of res ipsa loquitur would not apply. 

In the Massachusetts case of Coughlan 
v. Grande & Son, Inc. (1955), 125 N.E. 2d 
778, the evidence was to the effect that the 
land of the plaintiffs had been damaged 
as a result of concussions or vibrations 
brought about as a result of blasting oper- 
ations. This damage consisted of cracked 
walls, ceilings, and a broken oil tank, 
among other damages as proved by the 
plaintiffs. 

The Massachusetts court held that one 
carrying on blasting operations is liable 
without proof of negligence for all direct 
injuries to the property of another, such 
as the casting of stones and debris upon 
the property; but there was no liability for 
damages caused by concussions or vibra- 
tions in the absence of proof of negligence. 
In the opinion, the court cited the case of 
Goldman v. Regan, 247 Mass. 492, 142 N.E. 
701, among others. 

The court held that since the plaintiffs 
did not prove the defendant was negligent, 
they could not recover for the damages su- 
stained to the walls and ceilings, and other 
parts of the building involved in this 
action.” 

A review of the cases indicates that in- 
dividuals conducting blasting operations 
on their premises must exercise care to pro- 
tect the interests of adjacent property own- 
ers. In the states requiring proof of neg- 
ligence, the courts have held that the de- 


*See also: 

Williams v. Codell Const. Co., 253 Ky. 166, 69 
S.W. 2d 20 (1934). 

Albison, et al., v. Robbins & White Inc. (Maine 
Supreme Judicial Court, Aug. 2, 1955), 5 Negl. 
Cas. 2d 57. 

Lehigh Portland Cement Co. v. Donaldson (1935), 
231 Ala. 242, 164 So. 97. 

Alonso v. Hills (1950), 95 Cal. App. 2d 778, 214 
P. 2d 50. 

O’Regan v. Verrochi 
N.E. 2d 671. 

Whitla v. Ippolito (1926), 102 N. J. L. 354, 131 
Atl. 873. 

Dellinger v. Skelly Oil Co. (1951, Tex. Civ. App.), 

236 S.W. 2d 675. 

H. L. Butler & Son v. Walpole (1951, Tex. Civ. 
App.), 239 S.W. 2d 653. 


(1950), 325 Mass. 391, 90 
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fendants are called upon to exercise rea- 
sonable care under the circumstances. The 
courts seem to indicate that the test of 
negligence is whether or not all necessary 
and reasonable precautions were taken in 
order to prevent injury to adjacent prop- 
erty. 

Further, the defendants are held respon- 
sible for damages occurring to adjacent 
property owners when they have had no- 
tice of conditions which probably would 
cause damage to the adjacent property if 
not eliminated or safeguarded. 

In the states holding that negligence 
must be proved, the courts have said that 
an improper setting off of a charge of dyn- 
amite which results in damage is negli- 
gence. Also, the use of more charges of 
dynamite than necessary to accomplish the 
purpose has been held to be negligence. 
The blasting of a greater area than was 
reasonable and proper under the circum- 
stances has been held to amount to negli- 
gence. Courts have also held that the de- 
fendants are guilty of negligence when 
they continue blasting operations after hav- 
ing been warned or having knowledge of 
damage being done to adjacent property. 

However, it has been held that there 
will be no recovery for damages caused by 
concussions and vibrations due to circum- 
stances which could not be foreseen or an- 
ticipated.* 

As can be seen from a reading of the 
cases cited and quoted from hereinabove, 
it is apparent the law involving blasting 
cases has become very confused. The cases 
involve questions of negligence and nui- 
sance, and also try to make a distinction 
between direct and indirect trespasses inso- 
far as adjoining property owners are con- 


‘In connection with the foregoing, your atten- 
tion is invited to the following cases: 

Booth v. Rome, W. & O. Terminal R. Co. (1893), 
140 N. Y. 267, 35 N.E. 592, 24 L.R.A. 105, 37 Am. 
St. Rep. 552. 

Holden v. Carmen (1928), 178 Ark. 375, 10 S.W. 
2d 865. 

Interborough Rapid Transit Co. v. 
(1918, Sup.), 168 N. Y. S. 688. 

Benton Gravel Co. v. Wright 
930, 175 S.W. 2d 208. 

Harbison-Walker Refractories Co. v. Scott (1914), 
185 Ala. 641, 64 So. 547. 

Settle v. Southern R. Co. (1909), 150 N.C. 643, 
64 S.E. 759. 

Universal Atlas Cement Co. v. 
138 Tex. 159, 157 S.W. 2d 636. 

Cherryvale v. Studyvin (1907), 76 Kan. 285, 91 
Pac. 60, 11 L.R.A. N.S. 385. 

Necker v. Frank (1904), 43 Misc. 159, 88 N. Y. S. 
250. 


Williams 


(1943), 206 Ark. 


Oswald (1941), 
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cerned. There are several law review ar. 
ticles and other articles discussing these 
cases which can be found in 33 Harvard 
Law Review, 542 and 667, written by Pro 
fessor Jeremiah Smith, entitled “Liability 
for Substantial Physical Damage to Land 
by Blasting”; Professor Ames, 22 Harvard 
Law Review, 99; 19 Minnesota Law Re. 
view, 322; Salmond, Law of Torts, 7th Edi- 
tion 1928, 231; and the Annotation of this 
subject found in 20 A.L.R. 2d 1372. 

The storage of explosives in quantities 
and in places adjacent to crowded areas 
has also been the subject of litigation. It 
is quite generally held that where explo- 
sives are stored in quantities and in such 
places as to likely cause injury to persons 
or property, liability is absolute for any 
and all injuries and damages sustained, re- 
gardless of negligence or failure to exercise 
care. The cases generally hold that liabil- 
ity is present because the storage of explo- 
sives under such conditions amounts to a 
public or private nuisance. 


“1. One who so uses or stores dynamiti 
as to cause likelihood of risk to others 
is absolutely liable, irrespective of neg- 
ligence, if damage to person or property 
results, whether from the direct impact 
of rock thrown out by the explosion or 
from concussion, and whether the dyna- 
mite explodes when stored or when em- 
ployed in blasting. 

“3. Inhabitants of a town not living 
within 50 rods of the place of storage of 
dynamite are not members of the class 
benefited, so as to have a right of action 
for damages in consequence of its vio- 
lation, by a statute imposing a penalty 
upon one who keeps more than 50 
pounds of dynamite upon premises own- 
ed or occupied by him within 50 rods of 
an inhabited dwelling of another, though 
the statute provides an additional pen- 
alty for the continued violation after 
notice from any inhabitant of the town 
to remove the dynamite. 

“>. The imposition of absolute liabil- 
ity for one’s acts without regard to fault 
is not out of accord with any general 
principles of law, the underlying rule 
being that if damage is inflicted there 
ordinarily is liability, in the absence of 
cae. ~ * © 

“Dynamite is of the class of elements 
which one who stores or uses in such a 
locality, or under such circumstances as 
to cause likelihood of risk to others, 
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stores or uses at his peril. He is an in- 
surer, and is absolutely liable if dam- 
age results to third persons, either from 
the direct impact of rocks thrown out 
by the explosion (which would be a 
common-law trespass) or from concus- 
ha??? 

“In Bradford Glycerine Co. v. St. 
Marys Woolen Mfg. Co., 60 Ohio St. 560, 
54 N.E. 528, 45 L.R.A. 658, 71 Am. St. 
Rep. 740, the defendant manufactured 
and stored nitroglycerine which ex- 
ploded and caused damage to the plain- 
tiff. The Supreme Court of Ohio held 
that the defendant was liable though 
there was no proof of negligence. To the 
same effect was the decision in French v. 
Center Creek Powder Mfg. Co., 173 Mo. 
App. 220, 158 S.W. 723. These cases fol- 
lowed Rylands v. Fletcher, L. R. 3 H. L. 
330, which has found considerable ex- 
plicit support in this country in the fol- 
lowing decisions: Brennan Construction 
Co. v. Cumberland, 29 App. D. C. 554, 
15 L. R. A. (N.S.) 535, 10 Ann. Cas. 865; 
Wilson v. New Bedford, 108 Mass. 261, 
11 Am. Rep. 352; Mears v. Dole, 135 
Mass. 508; Cahill v. Eastman, 18 Minn. 
$24 (Gil. 292), 10 Am. Rep. 184; Wiltse 
v. Red Wing, 99 Minn. 255, 109 N.W. 
114. See also Weaver Mercantile Co. v. 
Thurmond, 68 W. Va. 530, 70 S.E. 126, 
33 L. R. A. (N.S.) 1061; Wigal v. Park- 
ersburg, 74 W. Va. 25, 81 S.E. 554, 52 
L. R. A. (N.S.) 465.” 


The foregoing quotations and citations 
appear in 80 A.L.R. 686, and 689-690, Ex- 
ner v. Sherman Power Construction Co., 
54 F. 2d 510.° 

In the case of Matievitch v. Hercules 
Powder Co. (Utah—1955), 3 Utah 2d 283, 
282 P. 2d 1044, the plaintiff was employed 
by a cement company as a powder man. 
He was injured when a cap and stick of 
dynamite manufactured by the defendant 
exploded when he placed the cap and 
stick in a drilled hole. In the trial of the 
case, there was no evidence introduced as 
to how or why the explosion occurred; and 


‘See also: 

Sloss-Sheffield Steel & I. Co. v. Prosch (1914), 
19 Ala. 290, 67 So. 516. 

Laflin & R. Powder Co. v. Tearney (1890), 131 
~s 322, 7 L.R.A. 262, 19 Am. St. Rep. 34, 23 N.E. 
ite) 

Cumberland Torpedo Co. v. Gaines (1923), 201 
Ky. 88, 255 S.W. 1046. 

Liggett v. Excelsior Powder Mfg. Co. (1918), 274 
Mo. 115, 202 S.W. 372. 
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no evidence as to when and how the cap 
and stick had been manufactured, or by 
whom they had been handled or treated 
prior to their use by the plaintiff. ‘The 
plaintiff testified that he handled the cap 
and stick (whether carefully or not) in a 
manner other than as recommended by the 
instructions which accompanied the con- 
tainers in which the cap and stick were 
packaged. 

The court held that the doctrine of res 
ipsa loquitur would not apply because it 
would be imposing the doctrine of abso- 
lute liability upon manufacturers of ex- 
plosives. The court stated that manufac- 
turers of explosives would be held to be 
insurers if the doctrine of res ipsa loquitui 
was applied. The court said that if causes 
other than the negligence of the defendant 
could have produced the accident, the 
plaintiff is bound to exclude these other 
causes by a preponderance of the evidence. 

The Pennsylvania case of Hopkins v. E. 
I. DuPont de Nemours & Co. (1954), 212 
F. 2d 623, 348 U. S. 872, involved a wrong- 
ful death action. The decedent was killed 
while loading a blasting charge for a con- 
struction company which was building a 
portion of the Pennsylvania Turnpike. 

The plaintiff in the case charged the 
manufacturer of the dynamite with failure 
to warn users thereof of the hazard of plac- 
ing dynamite into a recently drilled hole 
which might still be hot as a result of the 
heat generated by the use of a drill. 

In the trial of the case, the foreman testi- 
fied that he knew drilling in hard rock 
generated sufficient heat to cause dyna- 
mite to explode if a charge was dropped 
into the hole immediately after the drill- 
ing operation. 

The court in this case held that a man- 
ufacturer of dynamite is held to a high 
degree of care in guarding against injury 
to those to whom the dynamite is supplied. 
The court stated, however, that since the 
foreman knew there was danger of a pre- 
mature explosion by placing dynamite in 
a recently drilled hole, the manufacturer 
of the dynamite was not negligent in fail- 
ing to warn the user thereof of such danger. 

The court stated that the plaintiff had 
the burden of proving that the contractor 
to whom the dynamite was supplied and 
who was represented by the foreman, did 
not know or have adequate information 
about the hazard of placing dynamite in a 
recently drilled hole; and that since the 
foreman admitted that he knew of this 
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danger of the probability of an explosion, 
the manufacturer of the dynamite could 
not be held liable.* 

In the case of Meara v. United States 
(1954), 119 F. Supp. 662, a 4-year-old infant 
was injuried when a mine detonator fuse 
with which he was playing exploded. The 
infant lived with his parents on a military 
reservation. The boy found the mine deto- 
nator on land owned by the United States, 
about 150 feet from the apartment where 
he lived. The fuse had been left with other 
debris by United States Government work- 
ers prior to 1946. The area had been used 
at one time as a “burning point” for dis- 
carded ammunition and explosives. The 
accident occurred in November of 1952. 
Prior to the accident occurring, residents 
of the area had made requests to the mili- 
tary authorities, asking that the debris 
be cleared up. 

The court held that the United States, 
under Kentucky law, was liable because its 
representatives were negligent in failing 
to clean up an area where ammunition and 
explosives had been burned. The court 
found that the infant was injured when 
playing with the mine detonator fuse in 
the back yard of the apartment building 
in which he and his parents lived on the 
military reservation. 

In a somewhat similar case, Porter v. 
United States (1955), 128 F. Supp. 590, 5 
Negl. Cas. 2d 67, the facts were as follows: 

Plaintiffs, an 11-year-old boy and _ his 
father, brought actions under the Federal 
Tort Claims Act to recover damages for 
injuries sustained when a trip-flare fuse ex- 
ploded in the boy’s hand. The evidence 
disclosed that plaintiffs lived in an area 
near Fort Jackson which seven years prior 
to the accident had been used as a military 
camp. Since the area was unincorporated 
no garbage disposal was afforded the resi- 
dents and a very general practice grew up 
of disposing of garbage and refuse along 
the roads and country side. Some of the 
cans found in the area were found to be 
the same as cans used by the army for mil- 
itary rations. There was testimony that 
government trucks had on occasions been 
seen dumping trash and refuse in the area 
where minor plaintiff picked up the fuse 
which caused his injury. Defendant, on 
the other hand, argued that there was no 
evidence that the fuse had been placed 


*See also: 
Southern Pine Extracts Co. v. 


James Bailey 
(1954—Fla.), 75 So. 2d 774. 
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on the roadside by an agent or employee 
of the government, and that there was no 
evidence that the men in charge of the 
government trucks were acting within the 
scope of their employment if they had 
dumped refuse at the place where the fuse 
was found. The uncontroverted testimony 
of army officers indicated that it was con. 
trary -to regulations to carry refuse into 
the area where the fuse was found. 

Upon the facts outlined hereinabove, 
the court held as follows: 


“In actions against the United States 
by a minor and his father to recover for 
injuries sustained when a trip-flare fuse 
exploded in the boy’s hand, this cour 
held that the evidence would not sup- 
port a finding that the fuse had been 
deposited at the place it was found by 
men in government trucks while acting 
within the scope of their employment 
The court further held that the 11-year- 
old boy who played with the fuse despite 
his father’s warning and the father who 
permitted him so much liberty with army 
material were contributorily negligent 
and right of recovery was defeated if it 
otherwise existed. Judgment was enter- 
ed for defendant.” 


In the case of Commercial Standard In- 
surance Co. v. Remer (1941), 119 F. 2d 66, 
a policy of insurance was issued to a con- 
tractor insuring against liability for death 
of employees. The policy was held to 
cover the death of an employee killed by 
an explosion while drilling a hole in a 
ledge of rock. The classification in the 
manual fixing the rate of premium includ- 
ed excavation, filling or grading, rock ex- 
cavation, and tunneling. The application 
for the issuance of the policy stated that 
the contractor would not use explosives. 

The court held the provisions of the pol- 
icy manifested a clear intent on the part 
of the insurer and the contractor to the ef 
fect that the policy would cover the en- 
tire operation of the contractor, including 
the use of explosives. 

The case of American Mutual Liability 
Insurance Co. v. Buckley & Co, (1941), Ili 
F. 2d 845, involved a policy issued to 4 
contractor performing excavation work, 
and insured against loss by reason of bodily 
injury sustained to third parties “in the 
performance of the operations” carried 00 


‘Syllabus, 5 Negl. Cas. 2d 67. 
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by the insured. A young boy found some 
dynamite caps which had been left by the 
employees of the insured on a pile of lum- 
ber. The boy was warned about the danger 
of the use of the caps, but regardless of this 
warning, threw one of the caps into a bon- 
fire. The dynamite cap did not explode 
and the boy dug into the remains of the 
bonfire, trying to find the cap, when it ex- 
ploded and injured him. 

The court held that the insured was neg- 
ligent in leaving the dynamite caps on the 
pile of lumber and therefore was respon- 
sible for the injury, even though its negli- 
gent act was not the nearest cause in the 
order of time. The court stated that the 
detonating caps were used by the contract- 
or in the performance of its operations at 
the place where the caps were found, and 
that since there was no intervening act be- 
tween the leaving of the dynamite caps and 
the explosion, there was liability under 
the policy which provided coverage if in- 
jury resulted “in the performance of the 
operations” carried on by the insured.* 


In the case of Texas City Terminal Rail- 
way Company v. American Equitable As- 
surance Company of New York et al., 
(Texas—1955), 8 Fire and Casualty Cases 
782, and appearing in the Ins. L. J. for 
October, 1955, at page 702, the court 
held that damage caused by explosions 
brought about as a result of fire in the 
hold of a steamship, which resulted in 
damage to property of the Texas City 
lerminal Railway Company, was covered 
under a policy of insurance insuring 
against the risk of explosion. The explo- 
sion insurer denied liability under the pol- 
icy and brought into the case the fire in- 
surance carriers. The court said that cov- 
erage existed under the explosion policy 
because it was the explosions and not the 
lire which caused the damage. The fire 
which occurred aboard the steamship was 
not covered by any policies of insurance 
carried by the railway so that the explo- 
sions resulting from the fire could not be 


considered covered under any fire poli- 
ces, 


Guzzi v. Jersey Central P. & L. Co., de- 
cided in New Jersey, 115 A. 2d 629, holds 
that in a gas line explosion it is error to 
instruct a jury that a defendant has a duty 


‘See also: 

Standard Accident Insurance Co. v. Harrison- 
Wright Co. (1935), 207 N. C. 661, 178 S.E. 235. 
Kelly-Dempsey & Co. v. Century Indemnity Co. 
(1935), 77 F. 2d 85. ; 
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to inspect lines so thoroughly “as will de- 
tect” not only reasonably detectable de- 
fects, but also all possible defects and im- 
pairments “when occurring.” The court 
said in that case that such a charge given 
to a jury imposes too great a duty of re- 
sponsibility and care upon a defendant. 
An interesting case, decided June 14, 1955 
in Washington, Fink et al., v. Dixon et al., 
System Tank Lines, Inc., appearing in 4 
Negl. Cas. 2d at page 1113, holds as fol- 


lows: 


“The evidence disclosed that appel- 
lant’s employees rented a part of defend- 
ant’s garage and repair shop because 
union difficulties had caused its repair 
shop to be closed. In the course of their 
work appellant’s employees had to weld 
some hose brackets to the side of a tank 
truck which had been carrying gasoline. 
Defendant Dixon agreed to perform the 
welding operation because appellant's 
employees were unfamiliar with the op- 
eration of defendant’s electric welding 
torch. Dixon was informed by appel- 
lant’s foreman that the tank of the truck 
had been steam cleaned and degassed 
and that it was safe to perform the weld- 
ing operation without blowing out the 
tank or filling it with water to a point 
above where the weld was to be made. 
In the course of the welding operation 
the tank exploded demolishing it, caus- 
ing a concussion and noise which was 
heard and felt for several blocks. Plain- 
tiff, a six-months’ pregnant woman, was 
visiting a home near the shop and she 
testified that the incident caused hei 
such fright that the child in her womb 
somersaulted. The child was born two 
weeks later two and one-half months 
prematurely. An action for damages re- 
sulted in a judgment for plaintiff against 
appellant whose employees were in 
charge of the welding operation. The 
owners of the repair shop where the ex- 
plosion occurred were absolved of blame. 
Appellant appealed the judgment against 
it. This court held a finding of negli- 
gencce was warranted where the evi- 
dence showed that the tank had not been 
degassed, and that it was departure from 
procedure to attempt to weld on such a 
tank. Plaintiff was properly allowed to 
recover as damages reasonable expenses 
incurred for the extraordinary care of 
the prematurely born child as well as 
damages for fright, excitement and 
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worry up to the time of the trial. The 
judgment for plaintiff was affirmed.” 


In the Utah case of Hewitt v. General 
Tire & Rubber Co. (1955), 284 P. 2d 471, 
4 Negl. Cas. 2d 1026, the plaintiff op- 
erated a service station. He suffered an 
injury to his hand when a tire manufac- 
tured by the defendant exploded as he was 
mounting the tire on a truck wheel. 

The court made the following state- 
ments in the opinion: 


“The cases following MacPherson v. 
Buick Motor Co., 217 N. Y. 382, 111 
N.E. 1050 have established a duty owed 
by a manufacturer of an instrumentality, 
which may become dangerous if improp- 
erly made, to any member of the public 
using it for the purpose and in the man- 
ner for which it was made. Northern v. 
General Motors Corporation. _. Utah 

, 268 P. 2d 981; Hooper v. General 
Motors Corporation, _. Utah __, 260 
P53? * © 

“In Hooper v. General Motors Corpo- 
ration, supra, and followed in Northern 
v. General Motors Corporation, supra, 
the proof necessary to recovery in a case 
similar to this is stated to be: 

“*Thus, to impose liability on an as- 
sembler of an automobile certain neces- 
sary elements must be made out. Plain- 
tiff is required to show (1) A defective 
wheel at the time of automobile assem- 
bly; (2) Such defect being discoverable 
by reasonable inspection; (3) Injury 
caused by failure of the wheel due to its 
defective condition.’ * * * 

“The time when the accident and re- 
sulting injury occurred, whether soon or 
long after the sale and delivery of the 
article causing the injury, is of import- 
ance upon the question of its dangerous 
quality when sold and delivered. Huset 
v. J. I. Case Threshing Machine Co., 120 
F. 865, 61 L. R. A. 303; Statler v. Geo. 
A. Ray Mfg. Co., 195 N. Y. 478, 88 N.E. 
1063; Heckel v. Ford Motor Co., 101 N. 
J. L. 385, 128 A. 242, 39 A.L.R. 989; 
Lynch v. International Harvester Co., 60 
F. 2d 223; Ford Motor Co. v. Wolber, 
REMm¢** 

“The present case might be likened 
to the cases involving exploding bottles. 
Some of these cases have been decided on 
the principle of res ipsa loquitur, 3 
(Payne v. Rome Coca-Cola Bottling Co., 
10 Ga. App. 762, 73 S.E. 1087; Grant v. 


Graham Chero-Cola Bottling Co., 174 
N. C. 256, 97 S.E. 27, 4 A.L.R. 1099; 
Stolle v. Anheuser-Busch, 307 Mo. 520, 
271 S.W. 497, 39 A.L.R. 1001.) whereas, 
others have been allowed to go to the 
jury upon the circumstantial evidence of 
1) a short time between the injury and 
the time when the item left the defend. 
ant’s. control, 2) the type of break, 3) 
experiments and expert opinion, 4) no 
intermediate rough handling and 5) no 
negligence on the part of plaintiff. In 
these cases, evidence of defendant's car 
in manufacture was also submitted for 
the jury’s determination of whether o 
not defendant had met his duty of car 
in manufacture and inspection.” 


The syllabus of said case reads as follows: 


“Plaintiff, an operator of a service sta- 
tion, suffered injury when a tire manv- 
factured by defendant exploded when 
he was mounting it on a truck wheel. 
An action for damages resulted in a 
judgment n. o. v. for defendant. On ap- 
peal this court held that plaintiff's evi- 
dence reasonably established the fact 
that the tire was manufactured with a 
defective bead. The judgment was re- 
versed and the verdict of the jury rein- 
stated.” 


The Insurance Law Journal for Septem- 
ber of 1955 has listed two interesting cases 
and same are quoted and cited hereinbelow 
as they appear in said Insurance Law Jour- 
nal, as follows: 

“The plaintiff, a 16-year-old boy, and 
several friends bought a gross of ‘cherry 
bombs’ and brought them over to the de- 
fendant landowners’ home. The landown- 
ers’ son was among the boys. They tre- 
moved the powder from the bombs in or 
der to make a larger bomb from a pipe. 
The evidence disclosed that the plaintifl 
was unable to find a cap to seal an open 
pipe end after the powder had been pour- 
ed into the bomb, and that to close this 
opening he pounded the open end with @ 
hammer, a a result of which the bomb ex: 
ploded, blowing off his left hand. The 
plaintiff brought an action for damages. 
alleging that the landowners should have 
taken the dangerous ingredients away from 
him or ejected him. The trial court sus- 
tained demurrers to the plaintiff's evidence. 
and he appealed. 

“Held: Judgment affirmed for the land 
owners. The court noted it could not find 
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acase with an analogous factual situation. 
It stated that in order for the plaintiff to 
recover he must show that the defendant 
had a duty to protect him from injury, 
that defendant failed to perform this duty, 
and that this failure was the proximate 
cause of the plaintiff's injury. It held that 
there was a complete absence of any proof 
of any duty owing to the plaintiff by the 
defendant. The landowners were not un- 
der any duty to take the dangerous ingredi- 
ents away from the plaintiff or to eject him 
from their premises, it declared. 


“The court said that there is no duty gen- 
erally on one person to actively assist in the 
preservation of the person or property of 
another. It concluded that inasmuch as 
there was no evidence reasonably tending 
to show negligence on the part of the de- 
fendant, the trial court properly sustained 
the demurrer.—Sidwell v. McVay et al., 
Oklahoma Supreme Court, April 19, 1955. 
4 Negligence Cases 2d 753.” 


“Two workmen were injuried, one fatal- 
ly, while working with an acetylene torch 
upon land possessed by the defendant. The 
facts showed that the defendant maintain- 
ed a gas-oil tank about ten feet below the 
surface of the ground and underneath a 
stairway landing upon which the work- 
men were using the torch. A vent from the 
tank protruded several inches above the 
surface of the ground. The vent pipe had 
not been capped by the defendant, but 
plaintiff had thrown an iron sheet over 
it. The evidence indicated that an explo- 
sion occurred as a result of fumes arising 
from the buried tank. An action was 
brought in which it was alleged that the 
defendant was negligent in failing to warn 
of the existence of the buried tank and in 
failing to maintain the tank properly. The 
trial court awarded judgment to the work- 
men, and an appeal was taken. 


“Held: Judgment affirmed for the work- 
men. The court declared that the appli- 
cable law, which has been recognized in a 
long line of cases commencing with Bards- 
ley v. Gill, 218 Pa. 56, 66 Atl. 1112, is found 
in the Restatement of the Law of Torts, 
Section 343: ‘A possessor of land is sub- 
ject to liability for bodily harm caused to 
business visitors by a natural or artificial 
condition thereon if, but ony if, he (a) 
knows, or by the exercise of reasonable care 
could discover the condition which, if 
known to him, he should realize as involv- 
Ing an unreasonable risk to them, and... 
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(c) invites or permits them to enter or re- 
main upon the land without exercising 
reasonable care (i) to make the condition 
reasonably safe, or (ii) to give a warning 
adequate to enable them to avoid the harm 
without relinquishing any of the services 
which they are entitled to receive, if the 
possessor is a public utility.’ 


“The court concluded that the defend- 
ant failed to give the workmen warning of 
the danger, and that this constituted ac- 
tionable negligence.—Schon et al. v. Scran- 
ton-Springbrook Water Service Company 
et al. Pennsylvania Supreme Court, March 
14, 1955. 4 Negligence Cases 2d 680.” 

A reading of this paper will clearly show 
the tendency of all courts to permit in- 
jured plaintiffs to recover in cases involv- 
ing explosions. The trend of the decisions 
would seem to indicate that the courts 
usually treat explosion cases as absolute lia- 
bility cases. Even in those jurisdictions 
where negligence must be proved, it would 
appear that the amount of negligence to 
be proved is slight. In other words, if 
there is some negligence proved, the courts 
usually submit the issues to a jury where- 
as it would seem from a reading of the 
cases that the evidence of negligence would 
not be sufficient to warrant the submis- 
sion of the particular case to a jury. 

Probably, in the future, the position of 
the courts will be that there is absolute lia- 
bility on the part of the users of explosives 
because of the danger to the public. As 
stated hereinabove, this trend toward ab- 
solute liability is due to the pressures 
which are brought upon the courts through 
politics, the press, and a very vocal public. 

It is interesting also to note that in the 
Great Lakes region the Coast Guard are 
taking action in secing to it that shippers 
comply with the Federal “Dangerous Car- 
go” Act. The Federal “Dangerous Cargo” 
Act regulates the handling of dynamite and 
other explosives. It has been reported that 
while communities are required to enforce 
this Act, there is no community on the 
Great Lakes which has any ordinance to 
comply with the federal act. Further, ships 
are not permitted to carry explosives 
through the Sault Ste. Marie Locks or other 
locks. This refusal to permit ships carry- 
ing explosives to go through locks might 
conceivably delay construction of the St. 
Lawrence Seaway. 

The foregoing is but another example 
of the refusal to permit the transportation 
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of dynamite and other explosives except 
under supervision and laws which require 
the exercising of extreme care and caution. 

It is hoped that the cases and authorities 


in law cited and quoted from hereinabove 
will prove interesting and informative to 
anyone interested in cases involving explo- 
sions or the use of explosives. 


Workmen’s Compensation or Employment Disability 
Compensation 


C. W. Bowers* 


° ° Is 
Los Angeles, California mus 


ORKMEN’S compensation laws, like 

all laws, came into being and effect 
as a result of crystalized public opinion. 
‘The growth and development of this social 
legislation has been relatively slow. The 
first workmen’s compensation law was en- 
acted in New York some forty-five years 
ago. Mississippi, the last of the forty-eight 
states, enacted its workmen’s compensation 
law approximately five years ago. 

There are now forty-eight separate sys- 
tems of workmen’s compensation in the 
United States, three federal, three territori- 
al, and one municipal system in the Vir- 
gin Islands. The laws vary in coverage 
and benefits, but the trend in legislation 
and amendments to such laws, as well as 
the administration and construction by the 
courts in recent years is only in one di- 
rection. That direction or trend is to great- 
er coverage and benefits. Today the work- 
men’s compensation laws embrace many 
benefits to workmen that were unknown 
and unheard of under the early adminis- 
tration and construction by our courts. The 
future of workmen’s compensation as to its 
further coverage and benefits is uncertain. 
It is, however, more or less certain that 
in the future there will be broader cov- 
erages and benefits, together with added 
advantages to the injuried employee. 

Workmen's compensation laws at pres- 
ent are one of the outstanding forms of 
social legislation. Social security laws and 
old age pensions have followed, and we 
can expect that further development of 
workmen’s compensation will assume addi- 
tional liability which perhaps rightfully 
belong to other fields of social security law 


*Of the firm of Spray, Gould & Bowers; member 
of the Workmen’s Compensation Committee. 


now enacted in some states, such as unem- 
ployment compensation disability. 

Unemployment compensation disability 
laws were designed to compensate for non- 
industrial injuries. In California the un. 
employment compensation is administered 
by the unemployment compensation com. 
mission, the same commission which pro- 
vides coverage and benefits for unemploy- 
ment. Other unemployment compensation 
laws are administered in like manner in 
the states of New Jersey, Rhode Island. 

In New York, the unemployment con- 
pensation disability law is administered by 
the workmen’s compensation board. Since 
these laws do not provide for medical bene- 
fits commensurate with workmen’s com: 
pensation laws, there are none of them 
which equal the benefits under the work- 
men’s compensation laws. 

What then is the future of workmen's 
compensation laws? Suppose a workman 
has what honestly and fairly is a non-oc- 
cupational disability which affects his fu- 
ture employability and which requires a 
large amount of medical and hospital ex- 
pense. This employee will most likely look 
to that system of social security which will 
provide the greatest financial benefit. He 
will probably associate his disability in 
some manner with his employment, so as to 
receive the increased benefits thereunder. 
Claims made under unemployment com: 
pensation disability are usually paid with- 
out regard to whether the claim is indus 
trially caused or not. The unemployment 
compensation disability carrier will 
promptly inquire as to whether or not 4 
claim has been made under the workmens 
compensation law. The unemployment 
compensation disability carrier will prob 
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ably assist the claimant in making a claim 
under the workmen’s compensation law, 
thereby putting itself into a position where 
it can claim a lien against any award al- 
lowed by the workmen’s compensation 
board. 

By the very nature of workmen’s com- 
pensation law, there must be rules and re- 
quirements which must be met to justify 
the collection of benefits under this law. 
The rules of workmen’s compensation 
laws most uniformly laid down require 
that the disability must have been caused 
by accident or injury and that the same 
must arise out of and be in the course of 
the employee’s occupation and have been 
proximately caused thereby. The barrier 
between unemployment compensation dis- 
ability and workmen’s compensation is 
then clear cut by definition. A non-in- 
dustrial disability could not meet the re- 
quirements so as to be compensable under 
workmen’s compensation law. 

This latter statement is, however, more 
theoretical than true. The problem is not 
that simple. What is an accident and what 
arises out of and occurs in the course of 
the employment and is proximately caused 
thereby has been the source of much litiga- 
tion. It is a complex subject and one upon 
which even the courts have not agreed. In 
the early days of workmen’s compensation 
administration, claimants were rarely rep- 
resented by an attorney. Nor were the in- 
surers or employers represented by attor- 
neys. The insurers’ representatives were 
usually claims men except in those states 
where representation was required to be by 
one admitted to practice law. The hearing 
officer in most instances looked to and at- 
tempted to protect and prove the claim of 
the workman. With the growth and devel- 
opment of workmen’s compensation, at- 
torneys now have interested themselves in 
representing both applicants and the de- 
fendants. The fees for claimants’ attorneys 
are now higher—and let me say here that 
on the whole they are higher than those 
lor the attorneys employed by and who rep- 
resent insurance companies in defending 
workmen’s compensation claims. 


Referees and commissioners of work- 
men’s compensation have always cham- 
pioned the cause of the workman and en- 
deavored not only to give the workmen’s 
compensation law the broad and liberal 
construction called for by statute but have 
liberally construed the facts. Claimants’ at- 
torneys have become experts in strategy 
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in workmen’s compensation so that it has 
become so complex that matters which used 
to be handled in a very few minutes now 
take several days in litigating the questions 
of compensability. The question of indus- 
trial or non-industrial condition has be- 
come to a great degree a medical problem, 
and there are medical experts whose con- 
clusions and opinions are usually decisive 
of the rights of the claimants under com- 
pensation laws. 

The trend, therefore, in workmen's com- 
pensation has reached a point where more 
considered thought need be given to the 
boundaries between industrial and non- 
industrial disability. A discussion of a 
few cases will demonstrate the need for 
clear thinking. The requirement that a 
line of demarcation be made between un- 
employment compensation disability claims 
and workmen’s compensation claims must 
be made. The commissions and the courts 
were prone to find a condition as indus 
trial because there was no other system of 
social security laws by which the man could 
recover. I have yet to observe or find any 
case which discusses the need for a close 
distinction as is now presently required as 
to whether the injury arose out of and oc- 
curred in the course of employment and 
was proximately caused thereby. Since 
workmen’s compensation was a matter of 
special legislation whose constitutionality 
has been sustained and which sets forth the 
lines of demarcation between non-indus- 
trial and industrial, should not the courts, 
in view of new social security laws such as 
unemployment compensation disability, 
make more careful analyses to see that in- 
dustry is not burdened with non-industrial 
conditions? 


Consider for a moment the case of Uni- 
versity of Denver v. Nemeth, 257 P. 2d 423, 
where a student football player was in- 
jured in spring football practice. He was 
employed by the university at $50 a month 
to do work about the campus and tennis 
courts. The court held the university was 
liable for workmen’s compensation bene- 
fits and justified its conclusion by saying 
that their decision was consistent with the 
broad aims of compensation laws. If one 
were to consider that this state had an un- 
employment compensation disability law 
in effect at the time that this accident oc- 
curred, would then the court have felt it 
was necessary or consistent with the law 
to hold that this student was in the course 
of his employment while playing football 
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when he was actually hired and employed 
to do work about the campus and tennis 
courts? ‘Then there would have been no 
need to indulge in the idea that the stu- 
dent was a paid football player. The 
court could then have well said that the 
man was entitled to benefits under the un- 
employment compensation disability law. 

It is this liberal construction of the facts 
which is breaking down the rules so nec- 
essary to the life and existence of the work- 
men’s compensation laws. The require- 
ment for closer adherence to those rules is 
necessary in view of the enactment of un- 
employment compensation disability laws 
in our several states. 


Under many union contracts, employers 
are required to pay travel time to and from 
the job. Injuries suffered while on travel 
time have consistently been held to be in 
the course of the employment. However, 
under no interpretation except liberality 
can it be said that the employee is per- 
forming any service for his employer dur- 
ing such travel time. I know that many 
applicants and industrial boards would 
take issue with this statement, but such in- 
juries in truth and in fact do not meet the 
requirements of such compensation laws. 
In New Mexico, in Livingston v. State IAC, 
and in Arizona, in Serrano v. Arizona In- 
dustrial Accident, employees injured while 
on travel time were awarded compensation. 
It is noteworthy to mention that the in- 
dustrial boards in those states had denied 
compensation benefits but that the appel- 
late courts reversed the boards’ decisions. 
Again let us inquire if any unemploy- 
ment compensation disability law had 
been in effect in those states at the time 
of those injuries would the courts need to 
have gone beyond the intended limitation 
of coverage and grant benefits when an- 
other social security system would have 
compensated the employee? The hazards 
of travel to work are hazards to which all 
of us are exposed while upon the streets 
or highways. They are not peculiar to the 
employment. Many claimants and their at- 
torneys argue they would not have been at 
the place or riding in such automobile were 
it not by reason of their employment and 
except that they were travelling to get to 
work. We would not need go much fur- 
ther to provide that any injury to and from 
work is compensable because of the fact 
that each and every person employed is re- 
quired to hazard heavy traffic, ice, rain, 
snow and other hazards to get to work. 


INSURANCE COUNSEL JOURNAL 


January, 1956 


The mere fact that the employee risks these 
hazards would justify his assertion that 
they were purely by reason of his occupa. 
tion. The necessity for demarcation and 
boundary between non-industrial and in 
dustrial is obviously therefore required 
even more so today than ever before. 

Another undue extension of arising out 
of and- occurring in the course of employ- 
ment. and proximately caused thereby is 
that of injuries which arise from idiopath- 
ic seizures. Courts and industrial boards 
in their earlier decisions held such injuries 
did not meet with the requirements and 
were therefore not compensable. Later it 
was held that if some incident of the em- 
ployment contributed to the injury, such 
as coming in contact with machinery or 
falling from heights, that such accident 
was therefore compensable. This latte: 
rule has now been abrogated in California. 
In the case of Employers Mutual v. IAC, 
11 Cal. 2d 676, the Supreme Court of Cali- 
fornia, by a four to three decision, held 
that where an employee suffered an epi- 
leptic seizure while working in an aisle- 
way at his place of employment, who fell 
as a result of his epilepsy, he had suffered 
an industrial injury. The employee in 
this case had suffered a skull fracture. His 
head had struck the hard cement floor. 
The hazard of injury or skull fracture was 
no greater than if he had been walking up- 
on a public sidewalk or even upon a hard- 
wood floor. The cement floor was but a 
condition and not a proximate cause. In 
the earlier decisions, the proximate cause 
followed the definition ordinarily follow- 
ed in tort cases. The courts now have said 
that the proximate cause as used in work- 
men’s compensation law merely refers to 
some connection with the employment 
rather than meeting the usual thought 
that attorneys are familiar with. 


Heart conditions manifesting themselves 
at work have become compensable under 
many state laws. I have heard many com- 
petent physicians and surgeons say that 
arterial sclerosis, or atherosclerosis are 
responsible for coronary attacks and 
myocardial infarctions which we laymen 
frequently call heart attacks. It has 
been learned that through disease such 
as arterial sclerosis the arteries have be- 
come hardened and that they become coat- 
ed so that the space for the blood to flow 
becomes smaller and smaller until an oc 
clusion occurs and heart trouble develops. 
Earlier decisions that you have all read 
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have unanimously held that disability from 
heart conditions such as these were not 
proximately caused by the employment. 
In those days it was held that the disabil- 
ity was merely a step in the advancement 
of the disease which led to the disability. 
Later cases have held that where there was 
some unusual strain that the cases were 
compensable. 

The most recent trend in heart cases 
now holds that they are compensable with- 
out the need of an unusual exertion so 
long as it could be said there was at least 
some connection with the employment, no 
matter how slight. In Krawczyk v. Jeffer- 
son Hotel, 103 N.Y.Supp. 2d 40, a 70-year 
old hotel cook died soon after witnessing 
an assault on his assistant by another hotel 
employee. The court held that the shock 
and emotional strain on the heart muscle 
from witnessing the assault showed a con- 
nection with the work and justified an 
award in favor of the employee. In Kehoe 
v. London Guarantee & Accident Co., 103 
N.Y.Supp. 2d 72, the employee, after climb- 
ing 91 stairs leading from the subway to 
the street died of a coronary heart attack. 
rhe court held the use of the stairs involv- 
ed considerable strain and precipitated the 
attack. This man had suffered from a pre- 
vious heart condition for some time. Yet 
the employee was required to use the sub- 
way in going and coming to his daily work. 

In Howell v. Charles Bacon Co., 98 F. 
Supp. 567, the deceased employee suffered 
a fracture of his heel bone in a fall. He 
was in constant pain and worried a great 
deal about his condition. He died of a 
coronary thrombosis three months after the 
injury, having suffered his heart attack 
two weeks before the fatal attack. The 
court held that the inseparable consequen- 
ces of ceaseless pain and worry aggravated 
a pre-existing coronary sclerosis and has- 
tened his death. 

A police chief chased a hit and run 
driver, became excited and flushed. He 
was exhausted afterwards and died two 
days later at night of a heart attack. There 
was evidence that about a month before 
the exciting incident he suffered his first 
heart attack. The court held the exertion 
of the automobile chase precipitated his 
death by a second heart attack. It was 
said that the mere fact that his second heart 
attack was delayed a few days and occurred 
alter he had left the employer’s premises 
was no bar to recovery. Maryland Gas Co. 
v. Dixon, 63 S.E. 2d 272. © 
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In Jones v. California Packing Corp., 244 
P. 2d 640 (Supreme Court of Utah, May 
15, 1952), a foreman at the defendant's pea 
viner was required because of the perish- 
able nature of peas to see to it that they 
were harvested speedily. On June 28 and 
29, 1950, the deceased worked eight hours 
each; on the 30th he worked 1114 hours; 
and July 1 and 2 he worked 1314 and 1514 
hours respectively. After a hot night with 
little sleep, he was back to work at 2:00 
A. M., went home for breakfast at 6:30 A. 
M., returned to work at 7:00 A. M., be 
came ill at 8:30 A. M., staggered home and 
died a few minutes later from a coronary 
occlusion. The deceased had a pre-exist- 
ing thickening of the coronary artery. The 
medical evidence as to cause was conflict- 
ing. The court held that pre-existing dis- 
ease when aggravated by industrial acci- 
dent is compensable, and an internal fail- 
ure caused by exertion may be an accident 
within the meaning of the law without 
the requirement that the injury result 
from some incident which happened sud- 
denly and is identifiable at a definite time 
and place. The court further commented 
that the Workmen’s Compensation Act 
should be liberally construed to effectuate 
its purposes and when in doubt an award 
should be resolved in favor of coverage of 
the employee. 


A widow sought death benefits for a fatal 
heart attack alleged to have been precipi- 
tated by her husband’s work, in an action 
entitled Merritt v. Dept. of Labor, 251 P. 
2d 158 (Wash.) The employee, a 68-year 
old re-saw operator in a lumber mill, was 
required to sit on a bench and handle vari- 
ous levers with either hand. The levers 
had a pressure of 40 pounds. No lifting 
was required. Twenty minutes after his 
work day, he was found unconscious on 
the floor of the tool shed. He was taken 
to the hospital and found dead on arrival. 
The probable cause of death revealed by 
autopsy was a clogging of the right coro- 
nary artery. There was medical testimony 
that the fatal attack was precipitated by 
the physical activity. In the State of Wash- 
ington, the term “injury” has a require- 
ment for compensability that there be some 
sudden and tangible happening of a trau- 
matic nature. The court said that this 
means an “accident” arises out of the em- 
ployment when the required exertion pro- 
ducing the “accident” is too great for the 
man undertaking the work, whatever the 
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degree of exertion or the condition of the 
workman’s health. 

In earlier days we have heard of rail- 
road spines; then we next heard of sacroili- 
ac sprains, and now we hear of damage to 
intervertebral discs. Many physicians have 
attributed such disc disability to degene- 
rative processes. Some have said they were 
caused by industrial lifting, strains at 
work and position of the workman at the 
time he felt his pain. The causes of disc 
injuries as they refer to industrial and 
non-industrial conditions would require 
volumes to discuss, but suffice it here to 
say that those cases due to disease which 
merely manifest themselves while at work 
rather than being caused by the work 
should be held to be non-industrial. 


The trend and direction of workmen’s 
compensation is to liberality of the facts 
not so much as to the law. The laws have 
been well defined. Since this is the pres- 
ent situation, it calls for and requires more 
careful presentation of the facts under 
workmen’s compensation claims, with rigid 
adherence to the requirements of injuries 
arising out of and occurring in the course 
of the employment and being proximately 
caused thereby, or else the claim should 
be rejected so that such other social secur- 
ity laws can pay and should pay for the 
disability incurred by such workman. 


Yes, we have heard and will hear that 
unemployment compensation disability 
systems are not adequate. Most of them 
in fact are not, but we have long heard 
that workmen’s compensation is not ade- 
quate and we find that in each and every 
session of the legislature that the work- 
men’s compensation laws are enlarged in 
coverage and benefits. Efforts should be 
bent to see that non-industrial conditions 
are charged to unemployment compensa- 
tion disability, and if the coverages are not 
adequate such steps should be taken as to 
enlarge upon this social system of law. 
The coverages under unemployment com- 
pensation disability are largely those by 
monopolistic governmental fund. Such cov- 
erage could well be granted by private in- 
surance were it not due to the fact that 
private insurers in some instances are re- 
quired to write unemployment compensa- 
tion disability coverages at the same costs 
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that the monopolistic fund writes it but 
in sO writing it the private carrier must 
include added benefits. Many of. these 
written by private carriers offer medical 
expenses, and in some instances death 
benefits. There is no justifiable reason 
why industry should be called upon to pay 
these costs, nor is there any reason that 
the public should be called upon to pay 
the increased costs of services and _ prod. 
ucts where non-industrial conditions are 
assessed against an employer. The field 
of unemployment compensation disability 
is young. There are many problems such 
as cost and administration which need be 
considered in view of the laws which are 
now in force. As we have indicated, the 
workmen’s compensation board in New 
York administers the unemployment com- 
pensation disability and the workmen's 
compensation law. One board then must 
decide under which social system the claim- 
ant may recover. In those states where 
there are two commissions administering 
the law each will attempt to say that the 
claim belongs to the other system. Th« 
problems of cost of administration of the 
unemployment compensation disability 
law are many and complex, but they de. 
serve our best efforts in an attempt to solve, 
as we are confronted with possible federal 
legislation in the field of health insurance 
and rehabilitation. President Eisenhower 
in his health message expressed the hope 
that the various states would participate 
equally in the cost of rehabilitation. Fed- 
eral security administrators have long been 
anxious to have health insurance coupled 
with a program for disability, so the need 
is great to see that all claims under work 
men’s compensation laws are only found 
compensable when they meet the require- 
ments originally laid down for these laws. 
The boundaries must therefore be kept. 
and whether we like it or not unemploy- 
ment compensation disability laws prob- 
ably will likely be passed in other states 
and their coverages extended irrespective 
of who pays the cost. We all know that dis- 
ability and health insurance is becoming 
a political football so that the future life 
of workmen’s compensation laws and their 
administration at this stage of the trend 
in social security laws is most important. 
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State Regulation of Marine Insurance 


BENJAMIN W. YANCEY* 
New Orleans, Louisiana 


ARINE Insurance, the venerable 
M parent of our entire insurance sys- 
tem, with its origins lost in antiquity,’ is a 
subject of great, not to say vital, impor- 
tance and concern of all interests involved 
in interstate and foreign trade by water. 
In his able and well-known review of the 
history of marine insurance in New Eng- 
land Mutual Insurance Company v. Dun- 
ham, 78 U.S. 1, 20 L. Ed. 90 (1870), Mr. 
Justice Bradley said: 


“... The contract of marine insurance 
is an exotic in the common law. And we 
know the fact, historically, that its first 
appearance in any code or system of 
laws was in the law maritime as pro- 
mulgated by the various maritime states 
and cities of Europe. It undoubtedly 
grew out of the doctrine of contribution 
and general average, which is found in 
the maritime laws of the ancient Rhodi- 
ans. By this law, if either ship, freight 
or cargo was sacrificed to save the others, 
all had to contribute their proportion- 
ate share of the loss. This division of 
loss naturally suggested a provisional di- 
vision of risk; first, among those en- 
gaged in the same enterprise; and, next, 
amongst associations of ship-owners and 
shipping merchants.” 


The general desirability of substantial 
uniformity of the law of marine insurance 
among all the great maritime nations seems 
obvious; and that the rights and obliga- 
tions of the parties, and the general mean- 
ing and interpretation of policy terms and 
conditions should not vary from country 
‘to country or from port to port is a tru- 
ism. In 1906, Great Britain enacted its 
Marine Insurance Act, a codification and 
declaration of existing law, and one of the 
great statements of internationally recog- 
nized principles of marine insurance law. 
The United States has never adopted a 
marine insurance code, but the admiralty 


*Of the firm of Terriberry, Young, Rault & Car- 
toll; chairman of the Marine Insurance Committee. 

‘Lowndes and Rudolf on General Average, 7th 
Ed., by Hodgson and Rudolf, London, 1948, pp. 1 
et seq., Vance on Insurance, 2nd Ed., St. Paul, 
1930, pp. 11 et seq. 


courts, at least until 1955, have universally 
treated the contract of marine insurance as 
one grounded in the general maritime law, 
receiving its force from that law, and being 
interpreted by the principles of that law. 
In New England Mutual Insurance Co. v. 
Dunham, supra, Mr. Justice Bradley also 
said: 


“And then the contract of insurance, 
and the rights of the parties arising 
therefrom, are affected by and mixed up 
with all the questions that can arise in 
maritime commerce—jettison, abandon- 
ment, average, salvage, capture, prize, 
bottomry, etc. 

“Perhaps the best criterion of the 
maritime character of contract is the sys- 
tem of law from which it arises and by 
which it is covered. And it is well known 
that the contract of insurance sprang 
from the law maritime, and derives all 
its material rules and incidents there- 
from. It was unknown to the common 
ee ag 


The desirability of keeping the marine 
insurance law of this country in general 
and substantial uniformity with the law of 
Great Britain has been specifically recog- 
nized by the admiralty courts on innum- 
erable occasions. In 1923, in Queen In- 
surance Company of America v. Globe & 
Rugers Fire Insurance Company, 263 U.S. 
487, 68 L. Ed. 402, 44 S. Ct. 175, Mr. Jus- 
tice Holmes said: 


“There are special reasons for keeping 
in harmony with the marine insurance 
laws of England, the great field of this 
business. . . .” 


The case involved the question of wheth- 
er or not a particular cargo loss, insured 
with one underwriter against marine risks 
and with another underwriter against war 
risks, came under the former or the lat- 
ter; all judges below, affirmed by the Su- 
preme Court, agreed that it was expedinet 
to follow the English law. The late Judge 
Foster, in interpreting the watchman war- 
ranty of a marine policy in Aetna Insur- 
ance Co. v. Houston Oil Transport Co., 
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49 F. 2d 121, 1931 AMC 995 (5th Cir. cert. 
den.) said: 


“Federal courts look to the laws of 
England for guidance in matters of 
marine insurance and follow them un- 
less, as a matter of policy, a different 
rule has been adopted.” 


This principle also received judicial ap- 
proval from Mr. Justice Stone, and Judges 
Learned Hand, Augustus Hand, Swan, 
Manton, Conger, Bowen, Denman and 
Clark.’ In Standard Oil Company v. United 
States, 340 U.S. 54, 95 L. Ed. 68, 71 S. Ct. 
135, (1950), Mr. Justice Black approved 
the emphasis which the admiralty courts 
have put upon the desirability of uni- 
formity of decision between our courts and 
the English in interpretation and enforce- 
ment of maritime insurance contracts, espe- 
cially where the particular form of words 
employed originated in England, although 
he went on to say, “But this does not 
mean that American courts must follow 
House of Lords decisions automatically. 
Actually our practice is no more than to 
accord respect to established doctrines of 
English maritime law.” 

In the course of that great line of cases 
in which the court was groping to define 
the limits of state competence in maritime 
matters, Mr. Justice McReynolds, Knick- 
erbocker Ice Co. v. Stewart, 253 U.S. 149, 
64 L. Ed. 834, 40 S. Ct. 438, (1920), said 
that the United States Constitution took 
from the states, “all power, by legislation 
or judicial decision, to contravene the es- 
sential purpose of, or to work material in- 
jury to, characteristic features of such law 
or to interfere with its proper harmony 
and uniformity in its international and in- 
terstate relations.” This language, so often 
quoted as to have become a classic in the 
maritime law, was used not in connection 
with marine insurance, but state workmen’s 

*See Actna Insurance Co. v. United Fruit, 304 
U.S. 430, 82 L. Ed. 1443, 58 S. Ct. 959, (1937); the 
same case below, 92 F. 2d 576 (2 CCA 1937); Mel- 
lon v. Federal Insurance Co., 14 F. 2d 997 (SDNY 
1926); New York & Oriental Steamship Co., Inc. v. 
Automobile Insurance Co., 37 F. 2d 461 (2 CCA 
1930); The Galileo, 54 F. 2d 913 (2 CCA 1931); 
The Turret Crown, 297 Fed. 766 (2 CCA 1924), 
(cert. den); The Tregenna, 35 F. Supp. 118 (SDNY 
1940), reversed, on the ground, among others, of the 
failure to follow the English law, 121 F. 2d 940 (2 
CCA 1941); Link v. General Insurance Co., 56 F. 
Supp. 275 (W.D. Wash. 1944), affm’d., 173 F. 2d 
955 (9 CCA 1949); Betesh v. Fire Association, 187 
F. 2d 526 (2 CCA 1951). 
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compensation; but it is particularly cogent 
in the case of marine insurance. It is hard 
to conceive a field where “proper har. 
mony and uniformity” is more necessary 
or more desirable than that of marine jn. 
surance; not only among the states but 
among the nations. Of course, it is nec. 
essary to note that there is in fact an area 
in which the state law may supplement the 
general maritime law, the most obvious 
examples of which are the regulation of 
pilotage on state waters, and the granting 
of a right of action to recover for death 
So, too, the right of the states to regulat 
insurance practices within their own bor- 
ders has long been recognized, even in the 
case of marine insurance. Hooper v. The 
State of California, 155 U.S. 648, 39 L. Ed. 
297, 15 S. Ct. 207, (1895), sustained the 
California licensing laws as applying to an 
underwriter writing marine insurance, and 
sustained those laws on the principle that 
the right of a foreign corporation to en- 
gage in business within a state other than 
that of its own creation, depends solely up- 
on the will of such other state, and that 
the writing of insurance was not interstate 
commerce. The question of the desired 
uniformity of maritime law was neither 
dliscussed nor raised, and does not appeat 
to have been material.” In any event, in 
matters of licensing and general policing 
of business practices within the state, th 
authority of the states seems entirely prop 
er and has been accepted without demur. 
This unquestioned right of the states to 
regulate in the sense of licensing, policing 
and patroling is something utterly differ- 
ent from permitting the states to control 
and to subject to the varying interpretations 
of state statute and judicial decision the 
substantive content and legal effect of the 
body of the policy itself. That the bod) 
of the policy was beyond state jurisdiction 
was generally understood in the marine in- 
surance fraternity, and was squarely held 
in Aetna Insurance Co. v. Houston Oi! 
Transport Co., supra. In that case, which 
involved the loss of a tug by fire, the polic 
was the American Institute inland form, 4 
marine policy, with loss payable to the 
mortgagees. Under the statutes of Texas. 
where the loss occurred, a breach of war 
ranty (the watchman warranty) on the 
part of the assured could not affect th 
mortgagee’s recovery. Judge Foster said: 


See also Nutting v. Massachusetts, 183 U.S. 555 
46 L. Ed. 324, 22 S. Ct. 238, (1902). 
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“The policy covered the vessel on nav- 
igable waters of the state without as 
well as within the State of Texas. It was 
a maritime contract and is therefore gov- 
erned by the general admiralty law and 
not by the law of Texas. . . . The laws of 
Texas have no application to the case.” 


The mortgagees, on whose behalf the suit 
had been brought, were accordingly held 
to be bound by the owner’s violation of 
the watchman warranty. 


The first hint that there might be a 
change in the thinking of the courts with 
regard to these generally and widely ac- 
cepted principles appeared in Mr. Justice 
Black’s dissenting opinion in the case of 
Maryland Casualty Co. v. Cushing, 347 
U.S. 409, 98 L. Ed. 806, 74 S. Ct. 608, 1954 
AMC 837. The case involved a direct ac- 
tion by the representatives of five seamen 
drowned in the capsizing of a tug, the suit 
being directly against the marine protec- 
tion and indemnity underwriters under 
the statute of Louisiana which permits in- 
jured persons to file direct suit against the 
liability underwriter “within the terms and 
limits of the policy.” The owner of the 
tug had previously instituted limitation of 
liability proceedings in the United States 
District Court at New Orleans to limit its 
liability under the provisions of 46 U.S.C., 
Sections 183-186, by which the liability of 
the owner of any vessel for any loss, dam- 
age or injury done, occasioned or incurred 
without the privity or knowledge of such 
owner is limited to the value of the own- 
er’s interest in the vessel. In accordance 
with the usual practice, the owners, in their 
limitation proceedings had obtained an in- 
junction against the commencement or 
prosecution of any suits except in those 
proceedings. The underwriters, now sued 
separately and directly under the Louisi- 
ana direct action statute, contended that 
that statute contravened the admiralty law, 
specifically, the purposes of the federal 
‘Matute granting limitation of shipowners’ 
liability. The court was hopelessly divided, 
the opinions were inconclusive, and the 
case is still pending, having been sent back 
to the district court for completion of the 
limitation proceedings before finally and 
iuthoritatively passing upon the various 
questions raised by the underwirters. The 
main point which concerns us here is Mr. 
Justice Black’s comment in his dissent, 
which had the approval of the Chief Jus- 
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tice, Mr. Justice Douglas and Mr. Justice 
Minton, as follows: 


“No reason has been advanced why 
marine insurance, long the province of 
the States, so imperatively requires uni- 
formity that we should now hold that 
Congress alone can regulate it. Conse- 
quently, to enforce the Louisiana law 
would not impair the uniformity of mari- 
time law, but would once again ‘illus- 
trate the alacrity with which admiralty 
courts adopt statutes granting the right 
to relief where otherwise it could not be 
administered by a maritime court.’ ” 


No authority is cited for the statement 
that marine insurance has been “long the 
province of the States”. In the same dis- 
senting opinion, the McCarran Act, 15 
U.S.C., Sec. 1012 (b) was relied upon as 
substantiating the conclusion, and as show- 
ing “the strong purpose of Congress to per- 
mit States to continue regulating insurance 
as they always had.” In Wilburn Boat Co., 
et al., v. Fireman’s Fund Insurance Co., 348 
U.S. 310, 99 L. Ed. 281, 75 S. Ct. 368, (adv. 
op.), 1955 AMC 467, the majority of the 
court has now gone the whole way, over 
the dissent of Mr. Justice Reed and Mr. 
Justice Burton, and over a_ concurring 
opinion of Mr. Justice Frankfurter which 
is in effect a dissent. ‘The court now rele- 
gates to the regulation of the states the 
form, content and interpretation of marine 
insurance policies, a holding which is be 
lieved to be a wide, serious and unjusti- 
fied departure from what had formerly 
been accepted as the law. 

The Wilburn case involved the loss of 
a small boat by fire of unknown origin on 
Lake Texoma, an artificial lake between 
Texas and Oklahoma. The policy was one 
of marine insurance, insuring against the 
usual marine perils including fire, and 
containing the usual warranties that the 
policy should be void in case the interest of 
the assured should be sold, assigned, trans- 
ferred or pledged without the previous con- 
sent of the assurers in writing; and that the 
vessel should be used solely for private 
pleasure purposes and should not be hired 
or chartered without permission endorsed 
on the policy. The assured argued that as 
the contract was entered into in ‘Texas, it 
was subject to the statutory insurance laws 
of that state prohibiting a forfeiture under 
the circumstances here presented. The dis- 
trict court held that the warranties were 
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violated and that the insurance laws of the 
state of Texas were immaterial. The Fifth 
Circuit affirmed, 201 F. 2d 833, 1953 AMC 
284. The bench in the Fifth Circuit con- 
sisted of two of the most experienced ad- 
miralty judges in the country, and a third 
judge who, although a relative newcomer 
to the admiralty, has made serious and 
highly successful efforts to familiarize him- 
self with the principles of the maritime law. 
The Fifth Circut said: 


“Applying the rules of the numerous 
cases which have recognized the neces- 
sary dominance of admiralty principles 
in actions in vindication of rights arising 
under admiralty law, we hold that be- 
cause of their admitted breaches of this 
contract assureds may not recover on it. 
Under general maritime law, contracts 
of insurance must be enforced as writ- 
ten and this court, in common with other 
courts, so holds. . . .” 

“It is clear from the authorities that 
state law is admissable to modify or sup- 
plement admiralty and maritime law 
only when the state action is not hostile 
to characteristic features of the maritime 
law. Knickerbocker Ice Co. v. Stewart, 
253 U.S. 149; Union Fish Co. v. Erickson, 
248 U.S. 308; see Just v. Chambers, 312 
U.S. 283. The following cases upon 
which appellants rely are but some of 
the instances in which the courts have 
held that state law, as construed and ap- 
plied, did not interfere with any charac- 
teristic feature of the maritime law. Just 
v. Chambers, supra; Red Cross Line v. 
Atlantic Fruit Co., 264 U.S. 109. These 
cases are not apposite. It is the settled 
doctrine that a marine contract of in- 
surance is ‘derived from’, is ‘governed 
by’, and is ‘part of’ the general maritime 
law of the world. Insurance Co. v. Dun- 
ham, supra. A cause of action on a 
marine insurance policy is a cause of ac- 
tion in admiralty and when it is assert- 
ed in a court of law, its substance is un- 
changed. . . . There is and can be no 
doubt that this suit which challenges the 
validity and effect of the terms of a mari- 
time contract does involve a characteris- 
tic feature of substantiative admiralty 
law. Therefore the state law is inappli- 
cable whatever it may be, and we need 
not and no not decide whether, as ap- 
pellee vigorously and persuasively insists, 
the Texas statutes as construed by Texas 
courts have no application to the pres- 
ent situation.” 
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The argument seeking to apply the Mc. 
Carran Act was answered by pointing out 
that the McCarran Act was passed for the 
immediate purpose of meeting United 
States v. Southeastern Underwriters Asso- 
ciation, 322 U.S. 533, 88 L. Ed. 1440, 64 §. 
Ct. 1162, (1944); that the act only con. 
cerns the power of Congress to sustain ex- 
isting and future state legislation from at- 
tack under the commerce clause; that the 
maritime law does not depend for its ef- 
fect on the power of Congress to regulate 
commerce; and that accordingly the Mc. 
Carran Act has no application to the pres. 
ent situation. 


In disregard of its own prior holding in 
Hazard’s Administrator v. New England 
Marine Insurance Co., 33 U.S. 557, 8 L. 
Ed. 1043 (1834), in disregard of the very 
respectable authority of at least three cir- 
cuits, the second, fifth and sixth,* and in 
spite of its expressed respect for the English 
law of marine insurance, under all of 
which the express warranties of a marine 
insurance policy must be literally complied 
with, the majority of the supreme court 
reversed. The ground given was that, what- 


ever the origin of the “literal performance” 
rule might be, it had not been judicially 


established as part of the body of the fed- 
eral admiralty law in this country and 
therefore, “the scope and validity of the 
policy provisions here involved and the 
consequences of breaching them can only 
be determined by state law unless we are 
now prepared to fashion controlling Fed- 
eral rules.” It was also urged by the court 
that ship-owners and marine insurance 
companies, in hearings on the District of 
Columbia Insurance Act and on the amend. 
ments to the Limitation of Liability Act, 
had recognized that marine insurance was 
subject to being regulated by the states, 
another asserted basis for leaving the whole 
problem to the states. The position of 
shipowners and marine insurers in those 
hearings obviously related to general mat- 
ters of policing and licensing, and not to 
substantive policy terms and conditions. 


‘Shamrock Towing Co. v. American Insurance 
Co., 9 F. 2d 57, 1926 AMC 433 (2 CCA); Aetna In- 
surance Co. v. Houston Oil & Transport Co., supra, 
(5 CCA 1931) and Home Ins. Co. v. Ciconett, 179 
F. 2d 892 (6 CCA). 


"Hearings before the Senate Committee on com: 
merce on S. 210, 67th Congress, First Session; hear- 
ings before House Committee on merchant marine 
and fisheries on H.R. 4550, 74th Congress, First 
Session. 
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The McCarran Act is once again cited, and 
the broad conclusion stated: 


“Under our present system of diverse 
state regulations, which is as old as the 
Union, the insurance business has be- 
come one of the great enterprises of the 
Nation. Congress has been exceedingly 
cautious about disturbing this system, 
even as to marine insurance where con- 
gressional power is undoubted. We, like 
Congress, leave the regulation of marine 
insurance where it has been—with the 
states.” 


The need for uniformity in this field, a 
need brushed aside by the mere wave of 
majority's judicial hand, is excellently 
stated by Mr. Justice Reed in his dissent: 


“It is not only in markings, lights, 
signals and navigation that States are 
barred from legislation interfering with 
maritime operation. The need for a uni- 
form rule is just as great when dealing 
with the effect to be given to marine in- 
surance on boats which plough our navi- 
gable waters. A vessel moves from State 
to State along our coast or rivers. State 
lines may run with the channel or across 
it. Under maritime custom an insurance 
policy usually covers the vessel wherever 
it may go. If uniformity is needed any- 
where, it is needed in marine insurance. 
It is like the question of seaworthiness 
which must be controlled by one law. 
It presents the same problems as a state 
law controlling the operation of inter- 
state boats. . . . For a State to require 
policies to be issued under its authority 
or to require extra-state policies to be 
interpreted by its laws burdens maritime 
operations unduly. Ship masters must 
know how to handle their vessels to pre- 
serve their insurance. Insurers must 
know the risks they are assuming when 
they fix their premiums. What law is 
to govern—that of the State where the 
insurance contract was issued, the State 
of the accident, or the State of the forum? 
It seems an unreasonable interference 
with maritime activity to allow the many 
States to declare the substantive law of 
marine insurance.” 


Space does not permit a detailed review 
of the insurance laws, judicial as well as 
statutory, of all the states having navigable 
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waters; and a full discussion of the ex- 
treme practical effects of this decision, in- 
troducing the vagaries of the laws of prac- 
tically all the states into the system of 
marine insurance, is impossible here. All 
that has been feasible has been a very 
quick, cursory check of those statutory pro- 
visions of the leading maritime states bear- 
ing directly on the particular point before 
the court, the effect of breach of warranty. 
No effort has been made to examine the 
case law but the investigation has been 
limited to the statutes. 

The Annotated Laws of Massachusetts, 
Chapter 175, Sec. 186, provides that no oral 
or written misrepresentation or warranty 
made in the negotiation of a policy of in- 
surance shall be deemed material, or de- 
feat or avoid the policy or prevent its at- 
taching, unless such misrepresentation or 
warranty is made with actual intent to de- 
ceive, or unless the matter misrepresented 
or made a warranty increases the risk of 
loss. In 1893 this was held to apply to 
marine insurance, but without discussion 
of the admiralty problem or of the neces- 
sity for uniformity, Durkee v. India Mu- 
tual Insurance Co., 159 Mass. 514, 34 N.E. 
1133. In New York the Consolidated Laws 
of New York Annotated, 1939, Chapter 28. 
Secs. 149 and 150 define misrepresentations 
and warranties, and provide that a breach 
of warranty does not defeat recovery un- 
less the breach “materially increased the 
risk of loss,” but Section 150 specifically 
provides that it does not affect the express 
or implied warranties in a marine insur- 
ance contract “in respect to, appertaining 
to or in connection with any and all risks 
or perils of navigation, transit, or transpor- 
tation, including war risks, on, over or un- 
der any seas or inland waters. .. .” Thus 
New York, by statute, apparently recog- 
nizes admiralty supremacy in the field, see 
Blair v. National Security Insurance Co., 
126 F. 2d 955 (2 CCA 1952). Pennsylvania, 
Maryland and Florida apparently have no 
controlling statute on the subject, and pre- 
sumably the subject would be relegated to 
decision by the state courts. The Georgia 
Code Annotated, Chapter 56, Section 1204, 
provides that the insured impliedly war- 
rants that the ship is seaworthy, and shall 
not be changed except for necessity, and 
that she will be employed, conducted and 
navigated with reasonable skill and ac- 
cording to law. Section 1207 undertakes to 
define perils of the sea and provides that 
negligence or unskillfulness of masters or 
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mariners is not included in a policy on a 
ship. Section 1212 provides that the rules 
as to warranties, misrepresentations and 
concealment in marine insurance are the 
same as in fire insurance. The appropriate 
provisions with regard to fire, adopted thus 
by reference in marine insurance, are Sec- 
tions 820 through 825, and provide gen- 
erally that an application must be made in 
“utmost good faith”; the representations 
and warranties shall be considered as “‘cov- 
enanted to be true,” and any variation by 
which the nature, extent or character of 
the risk is changed voids the policy; and 
any alienation without the consent of the 
insurer voids the policy, but the mere cre- 
ating of a lien does not void it. Louisiana 
Revised Statutes 1950, Title 22, Park XIV, 
which includes the general provisions cov- 
cring the effect of breaches of warranty in 
insurance generally (Sections 619 and 641) 
specifically excludes “ocean marine” (Sec- 
tion 611). The appropriate part of the 
Revised Code of Washington, Title 48.26 
seems apparently identical with that of 
Louisiana, its general provisions, includ- 
ing those bearing on the effect of breaches 
of warranty, being specifically inapplicable 
to “ocean marine” insurance. Texas has 
already been discussed in the principal 
case, Wilburn Boat Co., supra. California, 
Deering’s California Codes, Insurance 
Code, Section 449, provides that the breach 
of a warranty without fraud merely exon- 
erates an insurer from the time that it in- 
curs, or where the warranty is broken in 
its inception, prevents the policy from at- 
taching. Finally, Oregon has an elaborate 
marine insurance code, Oregon Revised 
Statutes, Title 56, Sec. 745, the appropriate 
provisions of which appear to be modeled 
in large part on the British Marine Insur- 
ance Act of 1906, with the inclusion of 
the sections of that act on misrepresenta- 
tion, but with the significant omission of 
the sections on warranties. 

What has been said barely hints at the 
complexities of the problems which con- 
front the marine insurance industry if the 
broad language of the opinion of the ma- 
jority of the supreme court is to be taken 
literally. One possible way out of the dif- 
ficulty is indicated by Mr. Justice Frank- 
furter’s opinion, concurring in the result, 
but disagreeing with the entreme breadth 
of the majority opinion. He points out, 
very appropriately, that the policy there, 
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covering a small houseboat yacht plying the 
waters of an artificial inland lake, is some. 
thing wholly different in importance from 
a commercial vessel plying from state to 
state and to foreign countries; that it is rea- 
sonable to conclude that the interests con- 
cerned with shipping in its national and 
international aspects are substantially un. 
concerned with the rules of law to be ap 
plied to such a limited situation as was be 
fore the court; and that limited situation 
does not disturb the necessary and essen- 
tial uniformity of the maritime law. How. 
ever, the broad and sweeping language 
used by the majority which, as he proper- 
ly points out, 1s “essentially dicta,” does 
seriously violate that necessary uniformity. 
He said: 


“The business of marine insurance 
often may be so related to the success of 
many manifestations of commercial mari- 
time endeavor as to demand application 
of a uniform rule of law designed to 
eliminate the vagaries of state law and 
to keep harmony with the marine insur- 
ance laws of other great maritime powers. 
... It cannot be that by this decision the 
court means suddenly to jettison the 
whole past of the admiralty provision 
of article III and to renounce require 
ments for nationwide martime uniform- 
ity, except in so far as Congress has spe- 
cifically enacted them, in the field of 
marine insurance.” 


Some hope of relief from the sweeping 
pronouncements of the majority may be 
found in these dissenting remarks when 
later cases present problems in genuine 
coastal, intercoastal, river or international 
trade. In view of the broad, sweeping and 
positive nature of the majority’s comments, 
the prospect of such a change is not opt 
mistic. Another avenue of possible escape 
would be the adoption of a federal mart 
time insurance code modeled on the Brit- 
ish Marine Insurance Act of 1906, which 
would still leave to the states licensing and 
policing of underwriters in their general 
business practices, but would make unr 
form throughout the country the form, con- 
tent and interpretation of the policies 
themselves. Whether this latter alternative 
would find favor is not known, but it cer 
tainly deserves very serious consideration. 
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